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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and com- 
munication lawyers, barristers and solicitors who are residents of the United States of America or 
of any of its possessions or of any country in the Western Hemisphere, who are actively engaged 
wholly or partly in the practice of that branch of the law pertaining to the business of insurance 
in any of its phases or to Insurance Companies; to promote efficiency in that particular branch 
of the ~ 1 profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States of America or in any country in the Western 
Hemisphere; and to encourage cordial intercourse among such lawyers, barristers and solicitors, 
an tween them and Insurance Companies generally. 
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N this, my final President’s Page, I want to 
pay deserved tribute to a great team. When 
I took office at the close of the Coronado Meet- 
ing, I expressed some apprehension because of 
the extraordinary problems facing us. We began 
the year with a new Executive Secretary, a new 
Journal Editor, a new Secretary, more than the 
usual number of new members of the Executive 
Committee, a new central office and new 
methods of operation. 

It was to be expected that a great deal of 
confusion would exist and that inexperience 
would manifest itself in many ways. It is my 
real pleasure to be able to report that my fears 
were groundless. Our Executive Office under 

the direction of Blanche Dahinden has operated with remarkable smooth- 
ness and efficiency. Our Journal speaks for itself and reflects the truly 
magnificent and untiring efforts of Bill Knepper and his associates. The 
Secretary’s office has operated under Frank O’Kelley with the efficiency 
that we have come to expect from that office. 

Great credit must be given, of course, to our President-Elect, John 
Kluwin, our immediate Past President, Stanley Morris, and our veteran 
Treasurer, Charles Pledger, for their invaluable aid in correlating the func- 
tions of the various offices into a smooth working whole. This debt of 
gratitude I acknowledge cheerfully and humbly. 

Our Mid-Winter Meeting at Chandler, Arizona was well attended and 
was characterized by the complete and constructive cooperation of all 
members of the Executive Committee. To them,—my heartfelt thanks. 

Were I to attempt to name and recognize individually all the Com- 
mittee Chairmen and members who have contributed so greatly and so 
willingly of their time and talents in the work of the Association, I would 
find it an impossible task. To each of them,—my deep appreciation. 

Plans are nearing completion for what will probably be the largest 
convention in our history. All who would like to attend cannot be accom- 
modated. This is one of my major regrets but seems to be the result of an 
insoluble problem. While of small comfort to those who have been un- 
able to obtain reservations, it is, at least, convincing proof of the ever 
increasing popularity of our annual meetings. 

Elsewhere in this issue details of the Convention Program will appear. 
I hope that you will like and enjoy it. It is the product of the efforts of the 
many hard working Convention Committees who are listed in this number. 
I hope that your appreciation of their efforts will be made known to them. 

At the close of the forthcoming Convention, I shall turn over the gavel 
to one of our most beloved members. My successor, John Kluwin, has con- 
tributed more to this Association over a period of years than can be counted. 
His administration can be depended upon to absorb and correct the defi- 
ciencies of mine. To him,—my very best wishes for a happy and successful 
year. To all of you,—my deep appreciation and my affectionate gratitude 
for having accorded me the happy privilege of serving in this office. 


Lester P. Dopp, 
President 
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DECISIONS 


In each issue of the Journal there will be published two or three pages of Current De- 
cisions. These will be brief digests of recent cases of particular interest to insurance lawyers. 
All members of the Association are urged to participate in this important feature of our 


Journal. 


Reports of Current Decisions should be sent to your State Editor. Full credit will be 


given to all contributors. 


DEAD MAN STATUTE— 
DRINKING NOT GROSS NEGLIGENCE 

In Herring v. Eiland, 81 So. 2d 645 
(Fla.), Elsie Herring, a passenger, was de- 
clared incompetent after the accident and 
suit was brought by her guardian. On the 
basis of depositions the lower court grant- 
ed a summary judgment for the defendant. 
One of the grounds for reversal urged by 
the appellant was that the deposition of 
the defendant was a “transaction” with a 
deceased or incompetent person within the 
meaning of Section 90.05, Florida Statutes. 
In rejecting such contention the court said: 

“We cannot agree that the depositions 
were not a proper subject for consideration 
by the trial court. The answers of the de- 
fendant in his deposition were not with 
reference to a ‘transaction’ with the incom- 
petent, as that term is used in Section 
90.05 (Florida Statutes), 3 Jones Evid., sec- 
tion 793, but dealt with the defendant’s ac- 
tivities during the course of the evening 
and his actions and the speed and move- 
ment of his car immediately before the 
accident. These were in our opinion, in- 
dependent facts, not a part of any transac- 
tion between the defendant and Elsie Her- 
ring and consequently not subject to the 
bar of the statute. Kilmer v. Gustason, 5 
Cir., 211 F. 2d 781; U.S.A.C. Transport 
Inc., v. Corley, 5 Cir., 202 F. 2d 8.” 

Gross negligence was held not to exist as 
a matter of law simply on the showing that 
before driving the car the defendant had 
had some drinks and the accident occurred 
while driving 40 or 45 m.p.h. on a highway 
and in going around a curve through in- 
termittent fog he pulled too far to the right 
and struck the concrete abutment of a 
bridge to avoid an oncoming car which ap- 
peared to be on the wrong side of the road. 
The court did not comment upon this fea- 
ture of the case in its opinion but by its 
holding in effect said that such facts did 
not constitute “gross negligence or willful 
or wanton misconduct” as required under 
the Guest Statute. (Contributed by W. 
M. O'Bryan, Fort Lauderdale, Florida). 


CAUSED BY ACCIDENT— 
BERYLLIUM POISONING 


Plaintiff, Beryllium Corporation, was the 
producer of an element, beryllium. The 
wife of one of its employees and the daugh- 
ter of another died of beryllium poisoning 
contracted through handling the employ- 
ees’ work clothes during a period of years. 
Suits brought on behalf of the decedents 
against Beryllium Corporation were settled 
by the latter when its insurance carrier 
denied liability under a general liability 
policy. Plaintiff thereafter sued on the pol- 
icy and obtained a judgment in its favor. 
Defendant appealed. The court held that 
the deaths were caused by accident within 
the meaning of a clause in which the de- 
fendant agreed: 

“To pay on behalf of the insured all 
sums which the insured shall become obli- 
gated to pay by reason of the liability im- 
posed upon him by law, or assumed by him 
under contract as defined herein, for dam- 
ages, including damages for care and loss 
of services, because of bodily injury, sick- 
ness or disease, including death at any 
time resulting therefrom, sustained by any 
person or persons and caused by accident.” 

The appellant urged that the condition 
from which plaintiff's decedents died was 
the result a continuous exposure and 
was not, therefore, an accident within the 
meaning of the policy. The court passed 
upon this point, expressing itself in the 
following language: 

“This brings us to the main point in this 
appeal, While these deaths clearly resulted 
from accidental causes it was not just one 
but a series of causes which produced them. 
Appellant contends that this defeats the 
claims. Its theory as we have mentioned is 
that the policy contemplated that the acci- 
dental means must be an isolated occur- 
rence. 

“The policy may have so contemplated 
but if that were its purpose it is not easy 
to explain why it did not say so. If restric- 
tion to covering accidents resulting from a 
single accidental cause was part, and an im- 
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portant part, of the protection furnished; 
entered into the premium income, cost, etc., 
it seems curious that it was not plainly 
stated so that the insurance purchaser 
would know the limitations of his policy 
and at least have the opportunity of safe- 
guarding himself with more complete in- 
surance. 

“By the contract in suit the company 
agrees to pay the arising damages from 
death ‘caused by accident.’ If this clause 
was confined to one accident, if the word 
‘an’ had been inserted so that the language 
read ‘caused by an accident,’ there would 
be some justification for the argument now 
made. With full knowledge, we must as- 
sume, of a basic principle of insurance law 
that ambiguity in the company drawn pol- 
icy will be resolved against the insurer, the 
drafter of the agreement inserts this at 
least ambiguous phrase and it is now used 
in an effort to defeat these serious claims. 
We are unable to accept such contention. 
As we read the clause it does not bar the ac- 
cidental deaths before us caused as they 
were ‘by accident.’” Beryllium Corp. v. 
American Mutual Liability Ins. Co., 8 F. 
& C Cases 834. (Contributed by Gordon H. 
Snow, Los Angeles, California). 


PROXIMATE CAUSE— 
CONSUMPTION OF LIQUOR 


The California Supreme Court has now 
reversed itself on rehearing of the above 
entitled case, originally reported in the 
April, 1955 issue of the Insurance Counsel 
Journal at page 117. As reported therein, 
the complaint recited that plaintiff's dece- 
dent was a frequent patron of defendant's 
bar and that defendant knew that decedent 
usually became intoxicated and was bellig- 
erent, pugnacious and quarrelsome when 
in such condition. It was further alleged 
that decedent became intoxicated and quar- 
telsome on the day of his death and that, 
as a proximate result of defendant’s fur- 
nishing him with intoxicating liquor, he 
engaged in a fist fight with another party 
who knocked him to the pavement, thus 
causing his death. 

The California Supreme Court original- 
ly held, 42 A.C, 895, 271 P. 2d 47, that this 
complaint stated a cause of action, even 
though California has no Dram Shop Act. 
However, on rehearing it has now been 
held that the decisions of other states which 
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do have specific laws making taverns or 
dram shops responsible are not controlling 
in California, where there is no such legis- 
lation. The court in its decision on rehear- 
ing follows the common law rule to the ef- 
fect that as to a competent person it is the 
voluntary consumption and not the sale 
or gift of intoxicating liquor which proxi- 
mately causes injuries from its use; that a 
competent person voluntarily consuming 
liquor contributes directly to any injury 
caused thereby and that his consequent 
contributory negligence bars recovery by 
his heirs or next of kin in a wrongful death 
action. Cole v. Rush, 45 A.C. 368, 289 P. 
2d 450. (Contributed by Frank J. Creede, 
San Francisco, California). 


DRAM SHOP LIABILITY— 
O. L. & T. POLICY 


An O.L.&T. policy was written for a tav- 
ernkeeper and contained the usual “prod- 
ucts exclusion.” Claimant alleged that in- 
sured had sold alcoholic liquor to an in- 
toxicated person, and that such was the 
proximate cause of claimant’s bodily in- 
juries in a later automobile accident with 
the intoxicated patron’s car. Damages were 
sought under the Connecticut “Dram Shop 
Act” which allowed “just damages” to the 
person injured in consequence of the in- 
toxication of a person who had been sold 
alcoholic liquor while intoxicated. 

The insurer disclaimed, arguing: (1) 
the Connecticut statute was penal, not 
compensatory; (2) the statute did not re- 
quire any causal connection between the 
offense (sale to an intoxicated person) and 
the injury, and therefore the statutory 
cause of action lay outside the scope of the 
usual liability policy; (3) if causation is 
added to the statute by implication, the 
“products exclusion” would apply. 


The highest Connecticut court adopted 
insurer’s second contention, that the pol- 
icy does not insure a liability “which even- 
tuates without any causal connection be- 
tween the delict and the injury.” One 
judge dissented, on the ground the statute 
consciously created a civil cause of action 
which was not known at common law, and 
did not intend the same to be “an empty 
sham.” London & Lancashire Indemnity 
Co. v. Duryea, 1955, Conn., 119 A. 325. 
(Contributed by John P. Faude, Hartford, 
Connecticut.) 
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Provisional Program 
INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION — JULY 11, 12, 13 AND 14, 1956 


THE GREENBRIER . 
WHITE SULPHUR SPRINGS, WEST VIRGINIA 


Wednesday, July 11 
2:00 P.M. Registration of Members and Guests—Auditorium Foyer. 
2:00 P.M. Meeting of Executive Committee—Greenbrier Suite. 


4:00 P.M. Meetings of Standing and Special Committees appointed by 
President-Elect John A. Kluwin—Locations of meetings 
posted on Association’s bulletin board. 


Thursday, July 12 


Continued Registration of Members and Guests—Auditorium 
Foyer. 


General Session—Auditorium. 
1. Roll Call and Reading of Minutes. 
2. Address of Welcome—Honorable William C. Marland, 
Governor of the State of West Virginia. 
38. Response—G. Arthur Blanchet, New York, N. Y. 
4. 


Introduction of New Members—J. A. Gooch, Fort Worth, 

Texas, Chairman of Reception Committee for New Mem- 

bers. 

Report of President—Lester P. Dodd, Detroit, Michigan. 

Report of Secretary—A. Frank O’Kelley, Tallahassee, 

Florida. 

Report of Executive Secretary—Blanche Dahinden, Mil- 

waukee, Wisconsin. 

Report of Treasurer—Charles E. Pledger, Jr., Washing- 

ton, D. C. 

Address: “Lawyers and the Court”—Honorable Shack- 

elford Miller, Jr., Judge, U. S. Court of Appeals for the 

Sixth Circuit, Louisville, Kentucky. 

Report, of the Editor of the Journal—William E. Knep- 

per, Columbus, Ohio. 

Presentation and Recognition of Chairmen of Standing 

Committees. 

Proposed Amendments to By-Laws—John A. Kluwin, 

Milwaukee, Wisconsin, on behalf of the Executive Com- 

mittee. 

Announcements: 

(a) Open Forum Committee—Richard B. Montgomery, 
Jr., New Orleans, Louisiana, Chairman. 

(b) General Entertainment Committee—Wilson Ander- 
son, Charleston, West Virginia, Chairman. 

(c) Ladies’ Bridge and Canasta Committee—Mrs. Low- 
ell White, Denver, Colorado, Chairman. 
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Provisional Program 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION — JULY II, 12, 13 AND 14, 1956 


THE GREENBRIER 
WHITE SULPHUR SPRINGS, WEST VIRGINIA 


(d) Ladies’ Golf Committee—Mrs. Frank X. Cull, 
Cleveland, Ohio, Chairman. 
(e) Reception for Wives of New Members—Mrs. Stan- 
ley C. Morris, Charleston, West Virginia, Chairman. 
(f) Men’s Bridge and Canasta Committee—Alexis J. 
Rogoski, Muskegon, Michigan, Chairman. 
(g) Men’s Golf Committee—Stanley M. Burns, Dover, 
New Hampshire, Chairman. 
14. Appointment of Nominating Committee. 
15. Announcement by Chairman of Nominating Committee. 
12:30 P.M. Ladies’ Reception for wives of new members—Auditorium 
Terrace. 
1:00 P.M. Ladies’ Luncheon—Main Dining Room. 
1:45 P.M. Open Forum—Theatre. 
Richard B. Montgomery, Jr., New Orleans, Louisiana, 
Chairman, and G. Cameron Buchanan, Detroit, Michi- 
gan, Vice-Chairman, of Open Forum Committee, pre- 
siding. 
“Injuries to the Brain” 
E. Stephen Gurdjian, M.D., Detroit, Michigan, medical 
expert for the plaintiff. 
George H. Cary, Detroit, Michigan, attorney for the 
laintiff. 
Dean H. Echols, M.D., New Orleans, La., medical expert 
for the defense. 
Charles L. Mayer, Shreveport, La., attorney for the de- 
fendant. 
Ladies’ Bridge and Canasta Tournament—Fillmore, Van 
Buren and Buchanan Rooms—Mrs, Lowell White, Denver, 
Colorado, Chairman, Ladies’ Bridge and Canasta Committee. 
“Coketail” Party for Junior Group—Washington and Lee 
Rooms. 
President’s Reception—Auditorium. 
Dinner—Main Dining Room. 
“International Cabaret’”—Auditorium. 


Friday, July 13 


Open Forum—Theatre. 
Richard B. Montgomery, Jr., New Orleans, Louisiana, 
Chairman, and G. Cameron Buchanan, Detroit, Michi- 
gan, Vice-Chairman, of Open Forum Committee, Pre- 
siding. 
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Provisional Program 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION — JULY 11, 12, 13 AND 14, 1956 


THE GREENBRIER ° 
WHITE SULPHUR SPRINGS, WEST VIRGINIA 


“Evaluation of a Personal Injury Case 
For Settlement Purposes” 


Judge—Honorable J. Skelly Wright, United States Dis- 
trict Judge, New Orleans, La. 

Plaintiff's Counsel—S. Burns Weston, Cleveland, Ohio. 

Defendant’s Counsel—Thomas M. Phillips, Houston, 
Texas. 

Home Office Counsel—Gordon H. Snow, Los Angeles, 
California. 


9:00 A.M. Ladies’ Golf Tournament—Mrs. Frank X. Cull, Cleveland, 
Ohio, Chairman of Ladies’ Golf Committee. 


1:30 P.M. Men’s Golf Tournament—Stanley M. Burns, Dover, New 
Hampshire, Chairman of Men’s Golf Committee. 


2:00 P.M. Men’s Bridge and Canasta Tournament—West Virginia Room 
—Alexis J. Rogoski, Muskegon, Michigan, Chairman of Men’s 
Bridge and Canasta Committee. 


6:00 P.M. “Coketail” Party for Junior Group—Washington and Lee 
Rooms. 


6:00 P.M. Humble Humbugs’ Mint Julep Party—Auditorium. 


8:00 P.M. Annual Banquet—Main Dining Room—to be followed by En- 
tertainment and Dancing—Auditorium. 


Saturday, July 14 


General Session—Auditorium. 

1. Report of the winners of Golf, Bridge and Canasta 
Prizes. 
Unfinished business. 
New business. 
Report of Memorial Committee—F. B. Baylor, Lincoln, 
Nebraska. 
Address (subject to be announced)—Honorable G. A. 
Gale, Justice of the Supreme Court of Ontario, Toronto, 
Ontario. 
Report of Nominating Committee. 
Election of Officers and Members of Executive Commit- 
tee. 
Induction of New President—John A. Kluwin. 
Adjournment by President, John A. Kluwin. 


2:00 P.M. Meeting of Executive Committee—Greenbrier Suite. 
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BINDERS FOR THE JOURNAL 


Handsome, sturdy binders for the Insurance Counsel Journal are now 
available at a cost of $2.50 each. These binders are well constructed with heavy 
binders’ board for the sides, a metal back plate, and covered with a heavy ma- 
terial simulating black leather. They are embossed in gold with the name, 
INSURANCE COUNSEL JOURNAL, and the volume number and year are 
stamped on the back bone. Each binder will hold four copies of the Journal. 


FREE BINDERS FOR VOLUME XXII are being sent to all members of 
the Association. This free binder will hold the four issues published in 1955. 
Order blanks for additional binders are being mailed to every member. 


These binders are designed to: 


Protect your Journals from damage. Keep your Journals readily available 
for quick, easy reference, making it possible for you to remove any single 
copy for use outside your office, when needed. Contribute an impressive, 
good-looking appearance to your book shelves. 


Standing orders may be placed for binders for future years and bills therefor 
will be rendered annually with the annual statements for dues. 


To order binders for back issues of the Journal, please designate the 
volume number and year and enclose $2.50 for each binder ordered. 
Send all orders to: 


Miss Blanche Dahinden, Executive Secretary, International Association of 
Insurance Counsel, 510 E. Wisconsin Avenue, Milwauke 2, Wisconsin. 
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Convention Committees 
Twenty-Ninth Annual Convention 


GENERAL ENTERTAINMENT COMMITTEE 


Chairman: Wilson Anderson, Charleston, West Va. 


Vice-Chairmen: John C. Graham, Hartford, Conn. 


Mrs. W. H. Hoffstot, Jr., Kansas City Mo. 


Mrs. Paul F. Ahlers, Des Moines, Iowa 
Robert C. Alexander, Dayton, Ohio 

Mrs. Wilson Anderson, Charleston, West Va. 
L. J. Carey, Detroit, Mich. 

Ernest W. Fields, New York, N. Y. 

Fred B. Gentry, Roanoke, Va. 

Edward W. Kuhn, Memphis, Tenn. 

J. Harry LaBrum, Philadelphia, Pa. 
George W. Marsalek, St. Louis, Mo. 

Mrs. Denman Moody, Houston, Texas 
W. Percy McDonald, Memphis, Tenn. 
J. Paul McNamara, Columbus, Ohio 
Harley J. McNeal, Cleveland, Ohio 
George McD. Schlotthauer, Madison, Wis. 
Forrest S. Smith, Jersey City, N. J. 

Victor D. Werner, New York, N. Y. 


Ex-Officio: Richard W. Galiher, Washington, D. C. 


CONVENTION PROGRAM COMMITTEE 
Chairman: Walter Humkey, Miami, Florida 
Vice-Chairman: Royce G. Rowe, Chicago, II. 


Leslie P. Beard, New Orleans, La. 
Frank X. Cull, Cleveland, Ohio 

J. A. Gooch, Fort Worth, Texas 
Robert P. Hobson, Louisville, Ky. 
L. Duncan Lloyd, Chicago, IIl. 
Joseph A. Spray, Los Angeles, Calif. 
Price H. Topping, New York, N. Y. 
Lowell White, Denver, Colo. 


Ex-Officio: John A. Kluwin, Milwaukee, Wis. 


CONVENTION PUBLICITY COMMITTEE 
Chairman: Stanley C. Morris, Charleston, West Va. 


John S. Hamilton, Jr., Chicago, Ill. 
Gordon H. Snow, Los Angeles, Calif. 
N. Morgan Woods, New York, N. Y. 


Ex-Officio: William E. Knepper, Columbus, Ohio 


WOMEN’S BRIDGE AND CANASTA 
COMMITTEE 


Chairman: Mrs. Lowell White, Denver, Colorado 


Vice-Chairman: Mrs. Walter O. Schell, Los Angeles, 
California 


Mrs. John H. Anderson, Jr., Raleigh, N. C. 
Mrs. G. Cameron Buchanan, Detroit, Mich. 
Mrs. Pat H. Eager, Jr., Jackson, Miss. 

Mrs. J. H. Gongwer, Mansfield, Ohio 

Mrs. L. Duncan Lloyd, Chicago, Ill. 

Mrs. Wilder Lucas, St. Louis, Mo. 

Mrs. R. W. Shackleford, Tampa, Florida 
Mrs. George T. Shannon, Tampa, Fla. 

Mrs. Price H. Topping, New York, N. Y. 
Mrs. George W. Yancey, New Orleans, La. 


MEN’S BRIDGE AND CANASTA COMMITTEE 
Chairman: Alexis J. Rogoski, Muskegon, Michigan 


Vice-Chairman: Newton E. Anderson, Los Angeles, 
California 


Robert P. Hobson, Louisville, Ky. 
Oscar J. Brown, Syracuse, N. Y. 
John J. Wicker, Jr., Richmond, Va. 
Wayne Ely, St. Louis, Mo. 

L. Duncan Lloyd, Chicago, Il. 
Holly W. Fluty, New York, N. Y. 


MEN’S GOLF COMMITTEE 
Chairman: Stanley M. Burns, Dover, N. H. 


Vice-Chairman: F. Carter Johnson, Jr., New Or- 
leans, Louisiana 


Kenneth B. Cope, Canton, Ohio 
Robert B. Lacey, Detroit, Mich. 
P. L. Thornbury, Columbus, Ohio 


WOMEN’S GOLF COMMITTEE 
Chairman: Mrs. Frank X. Cull, Cleveland, Ohio 


Vice-Chairman: Mrs. L. J. Carey, Detroit, Michigan 


Mrs. Raymond N. Caverly, New York, N. Y. 
Mrs. John H. Royster, Peoria, Ill. 
Mrs. P. L. Thornbury, Columbus, Ohio 


WOMEN’S COMMITTEE ON RECEPTION FOR 
WIVES OF NEW MEMBERS 


Chairman: Mrs. Stanley C. Morris, Charleston, 
West Va. 


Vice-Chairman: Mrs. Wilson Anderson, Charleston, 
West Va. 


Mrs. C. Clyde Atkins, Miami, Florida 
Mrs. Forrest A. Betts, Los Angeles, Calif. 
. G. Arthur Blanchet, New York, N. Y. 
s. Oscar J. Brown, Syracuse, N. Y. 
. Alvin R. Christovich, New Orleans, La. 
J. A. Gooch, Fort Worth, Texas 
. Charles P. Gould, Los Angeles, Calif. 
. Gerald P. Hayes, Milwaukee, Wis. 
. Walter Humkey, Miami, Fla. : 
. Robert W. Lawson, Jr., Charleston, W. Va. 
. Leonard G. Muse, Roanoke, Va. 
. A. Frank O’Kelley, Talahassee, Fla. 
. Warren G. Reed, Boston, Mass. 
. Gordon H. Snow, Los Angeles, Calif. 
. Joseph A. Spray, Los Angeles, Calif. 
. J. Mearl Sweitzer, Wausau, Wis. 
. Francis Van Orman, Newark, N. J. 
. Thomas W. Wassell, Dallas, Texas 


MEN’S COMMITTEE ON RECEPTION FOR 
NEW MEMBERS 


Chairman: J. A. Gooch, Fort Worth, Texas 
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Vice-Chairman: Morris, Charleston, 


West Va. 


Alvin R. Christovich, New Orleans, La. 
Joseph A. Spray, Los Angeles, Calif. 
Wayne E. Stichter, Toledo, Ohio 
Lowell White, Denver, Colorado 


COMMITTEE ON JUNIOR ENTERTAINMENT 


Stanley C. 


Chairman: Mrs. James D. Felliers, Oklahoma City, 
Oklahoma 
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Vice-Chairman: Mrs. Charles E. Pledger, Jr., Wash- 
ington, D. C. 
Mrs. W. Neal Baird, Atlanta, Ga. 
Mrs. Sanford M. Chilcote, Pittsburgh, Pa. 
Mrs. A. C. Epps, Richmond, Va. 
Mrs. Richard W. Galiher, Washington, D. C. 
Mrs. William A. Gillen, Tampa, Florida 
Mrs. Egbert L. Haywood, Durham, N. C. 
Mrs. William E. Knepper, Columbus, Ohio 
Mrs. John A. Kluwin, Milwaukee, Wisconsin 
Mrs. Arthur J. Waechter, Jr., New Orleans, La. 


Entertainment—Annual Meeting—Greenbrier Hotel, 
White Sulphur Springs, West Virginia 


WILson ANDERSON, Chairman 
Charleston, West Virginia 


HIS year we return to the Greenbrier 
where we will find extensive improve- 
ments which will add to the pleasure and 
convenience of our members. The new 
spectacular assembly room is now in use 
and will provide more than adequate seat- 
ing for all members and guests during bus- 
iness sessions. It will also provide excel- 
lent accommodations for our International 
Cabaret. In addition, there are several 
new rooms provided for committee meet- 
ings. The “small fry” will be glad to know 
that the swimming pool is back in opera- 
tion. In addition to the golf courses, ten- 
nis courts and horseback riding facilities, 
the Greenbrier has now in operation a new 
skeet range. 

The first activity on the entertainment 
schedule will be a reception for wives of 
new members at 12:30 P.M., July 12, 
which will be followed by a Ladies’ Lunch- 
eon. Leota Morris is chairman and Peggy 
Anderson vice-chairman of the committee 
in charge of this delightful feature of our 
meeting. Immediately following the 
Ladies’ Luncheon, there will be a bridge 
and canasta tournament for the ladies. 
Laura-Louise White is chairman of the 
Ladies’ Bridge and Canasta Tournament 
Committee and Alexis Rogoski is chairman 
of the men’s committee. Rumor has it 
that the prizes are much to be desired. 

The President’s Reception is scheduled 
for 6:00 P.M. on Thursday, the 12th. The 
Greenbrier has promised to go all out for 
this affair. At the same time there will be 
the “Coke-tail” Party for the Juniors. 

For the International Cabaret, on Thurs- 
day evening, we have booked an outstand- 


ing light opera group, which will make 
this affair one of the highlights of the con- 
vention. There will be dancing following 
the entertainment. 

Madeleine Cull’s Ladies’ Golf Committee 
will get the ladies’ golf tournament under 
way at 9:00 A.M. on Friday morning with 
the men’s golf tournament scheduled to 
start at 1:30 P.M. Stanley M. Burns heads 
the men’s committee and all members may 
look forward to the Greenbrier’s three fine 
courses and an interesting tournament. 
The Men’s Bridge and Canasta Tourna- 
ment will take place on Friday afternoon 
starting at 2:00 P.M. 

Friday evening, while the Juniors are at- 
tending their second “Coke-tail” Party at 
6:00 P.M., the Humble Humbugs will en- 
tertain with their annual Mint Julep 
Party. Since the Greenbrier is in the heart 
of the mint country and adjacent to the 
bourbon district, the success of this affair 
is guaranteed. We then go to the Annual 
Banquet, after which a second session of 
the International Cabaret is scheduled. 
There will be entertainment and, later, 
dancing. This is the evening when we will 
enjoy performances by some of our own 
talented members and their wives. 

President Lester P. Dodd and the Execu- 
tive Committee have instructed the Enter- 
tainment Committee and the various spe- 
cial events committees to provide the best 
possible for what now appears will be the 
largest and finest convention of our asso- 
ciation. You may come to the Greenbrier 
assured that the facilities are the finest and 
that you and your family will have a grand 
and glorious time. 
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Newly Elected Members of the International Association of 
Insurance Counsel 


Admitted since December 1, 1955 


Foster D. Arnetr—Knoxville, Tennessee 
1210 Hamilton National Bank Building 


Witt1Am McHarpy Berson—Orlando, Florida 
Sanders, McEwan & Berson 
108 East Central Avenue 


Lester F. Carson—Peoria, Illinois 
Executive Vice President 
Great Central Insurance Company 
3019 North Sheridan Road 


Harry J. CAVANAGH—Phoenix, Arizona 
Shimmel, Hill & Cavanagh 
1018 Title and Trust Building 


WILLIAM A. CHALLENER, JR.—Pittsburgh 19, Pa. 
708 Plaza Building 


Davin L. Corsin—New York 4, N. Y. 
Haight, Gardner, Poor & Havens 
80 Broad Street 


Harry M. DoucHerty—Riverside, California 
Thompson & Colgate 
405 Citizens Bank Building 


Joun F. EtsarsseEr—Youngstown 3, Ohio 
Manchester, Benett, Powers & Ullman 
1106 Union National Bank Building 


Justin L. Girtner—Detroit 26, Michigan 
Giltner, Humpsch, Giltner & Miley 
1070 Penobscot Building 


LELAND B. GRoEzINGER—San Francisco 4, California 
Allan, Miller, Groezinger, Keesling & Martin 
400 Montgomery Street 


FENNER HEATHCOCK—Union City, Tennessee 
Heathcock, Elam & Cloys 
Old and Third National Bank Building 


CaLvin W. HENpricksoN—Oklahoma City 2, Okla. 
Pierce, Mock and Duncan 
2401 First National Building 


J. E. Horstey—Mattoon, Illinois 
Craig & Craig 
1807 Broadway 


Rupoiren JANATA, Jr.—Columbus 15, Ohio 
Wright, Harlor, Purpus, Morris & Arnold 
17 South High Street 


Avrrep B. Knicur—Tulsa 3, Oklahoma 
Manatt, Knight and Knight 
811-814 Ritz Building 


Rosert S. Linpsey—Little Rock, Arkansas 
Wright, Harrison, Lindsey & Upton 
1025 Pyramid Building 


Patrick MAGARICK—New York 6, New York 
Attorney in Charge—Casualty Claim Division 
National Surety Corporation 
4 Albany Street 


Don W. MontcomMery—Celina, Ohio 
General Counsel 
Celina Mutual Casualty Company 
Romer Building 


RAYMSOND J. MoorE—Milwaukee 3, Wisconsin 
Moore & Prentice 
740 North Plankinton Avenue 


JouN H. Morpaunt—Minneapolis 1, Minnesota 
Mordaunt, Walstad & Madsen 
628 Midland Bank Building 


WiLL1AM H. Morrison—Portland, Oregon 
Maguire, Shilds, Morrison & Bailey 
723 Pittock Block 


J. Lee Purcett—Poplar Bluff, Missouri 
Hyde and Purcell 
State Bank Building 


JoserH F. RANKin—Oakland 12, California 
Financial Center Building 


Fevix A. RaymMer—Houston 1, Texas 
President and General Counsel 
Petroleum Casualty Company 
Humble Building, P. O. Box 2180 


Hucu E. Richeson—Baltimore 3, Maryland 
Vice President 
U. S. Fidelity and Guaranty Co. 
26 South Calvert Street 


Mark O. Roserts—Springfield, Illinois 
General Counsel 
Standard Mutual Casualty Company 
426 South Fifth Street 


PAuL M. Roca—Phoenix, Arizona 
Lewis, Roca, Scoville & Beauchamp 
919 Title and Trust Building 


Cart J. SCHUMACHER, JR.—New Orleans 12, La. 
Lemle & Kelleher 
1836 National Bank of Commerce Building 


PauL M. SHuForD—Richmond 19, Virginia 
Wicker, Baker & Shuford 
501 Mutual Building 


Leroy G. VANDEVEER—Detroit 26, Michigan 
Vandeveer, Haggerty, Garzia & Haggerty 
1919 Dime Building 


Gerorce L. VARGAs—Reno, Nevada 
Vargas, Dillon & Bartlett 
220 South Virginia Street 


Joun J. Vizintos—Sioux City 1, lowa 
Shull, Marshall, Mayne, Marks & Vizintos 
1109 Badgerow Building 


Joun C. WickHemM—Janesville, Wisconsin 
Moss and Wickhem 
207 Jackman Building 


WILLIAM K. Younc—Los Angeles 14, California 
810 South Spring Street 
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Compensation and the Automobile 


Gorpon H. SNow* 
Los Angeles, California 


HERE has been a recent showing of 

unusual interest as to whether the 
method which is universally existent in 
this country for the payment of injuries 
which one sustains as the result of the use 
of the automobile, is equitable under exist- 
ing conditions. 

The basis of our system of jurisprudence 
has dictated a well-defined pattern of 
handling the matter of reimbursing one 
for injuries which he innocently receives 
at the hands of some person who is care- 
less. Reduced to its simplest terms and in 
keeping with the principles established 
throughout six centuries by the English- 
speaking people of the world, the law, in 
substance, provides that one injured as a 
result of the carelessness of another may 
recover from him a reasonable sum of 
money as compensation. This precept rec- 
ognizes the fact that the plaintiff must, 
himself, be free from negligence or he can- 
not recover. It further recognizes the fact 
that the injurer must be guilty of negli- 
gence, or, in substance, that he must be 
wrong. It finally recognizes, through con- 
stitutional guarantee, the right of trial by 
jury for the determination not only of the 
liability of the parties, but for the determi- 
nation of the amount of money which the 
injured innocent victim is entitled to re- 
cover. 

Much fault has been found with this sys- 
tem, particularly of late, because of the 
severe social problems arising from the use 
of the automobile. It has been suggested 
by many people that there be some change 
in our system because of these severe prob- 
lems. Those who would effect a change in 
the prevailing system are by no means in 
agreement as o why there should be a 
change and the manner in which such 
change should be accomplished. In the 
main, there appear to be several reasons 
why change is advocated: 


1. There are those who evidence great 
concern over the fact that the uninsured 
and the irresponsible motorists are permit- 
ted to operate motor vehicles on the high- 
ways of this nation. Thus, it is advocated 


*Vice President and General Counsel Pacific In- 
demnity Company and Regional Editor, Insurance 
Counsel Journal, Pacific Region. 


that some plan of compulsory insurance, by 
a system of compensation to be administer- 
ed by a state-operated board, be established 
to guarantee payment to innocent victims. 

2. There are those who feel that the 
lawyers of this nation receive too large a 
part of the recovery made by innocent vic- 
tims and that, therefore, there should be 
some well-regulated system of compensa- 
tion similar to workmen’s compensation 
laws which deal with industrial injuries. 
It is contended that under such a system 
lawyers’ fees would be regulated as would 
medical fees, and therefore the over-all cost 
to the public would be substantially re- 
duced. 

3. It has been advocated that the cost 
of acquisition by insurance companies of 
their business, and the subsequent admin- 
istration of the companies, is justifiably 
excessive and that expense could be saved 
by the adoption of a compensation system. 

4. In a number of the larger urban areas 
a very serious delay is encountered by the 
innocent victim in having his lawsuit prose- 
cuted to a conclusion. This delay is as- 
sigend to the “archaic and outmoded sys- 
tem of justice” which prevails today in 
our American court system. Some are given 
to the view that a compensation plan 
would provide a remedy for this situation 
by abolition of the jury system from civil 
actions and the abrogation of one’s right 
to file suit other than under a compensa- 
tion plan. 

The proposed system of compensation in 
lieu of common law rights of action has 
been viewed by a great number as the pan- 
acea of all of our existing problems. When 
making the proposal that our system be 
changed, the appearance is often given that 
this is a new and novel concept. 

The time appears to be coming when 
the public must sit in judgment on these 
suggested procedures and decide whether 
it is prepared to abolish a system which 
came into being only after centuries of 
struggle with the tyrants of the early days 
in an effort to earn a well-defined bill of 
rights of which our present jury system is 
so important a part. 

An analysis of the proposals set forth 
above must be made, in light of all the 
circumstances. 
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I. The Uninsured Motorist 


The uninsured and financially irrespon- 
sible motorist has, to be sure, presented a 
severe problem to the American public. 
Fifty years ago the automobile played a 
small part in American life. Financial re- 
sponsibility on the part of the operator of 
a motor vehicle was virtually unthought of. 
As the automobile developed, there was a 
natural lag in dealing with the problems 
which arose as the result of its use; and 
one of those problems—perhaps the most 
serious of all—was the matter of the finan- 
cially irresponsible motorist. 

Many schemes have been devised in an 
effort to overcome this problem, the most 
forthright and radical approach being the 
Massachusetts plan providing for compul- 
sory insurance, adopted in 1930. The 
Massachusetts experiment was so funda- 
mentally unsuccessful that no other state 
has ever taken the same route. 

Various forms of financial responsibility 
acts were passed and are in existence in 
most of the states of the nation. These acts 
have sought to indirectly compel a motor- 
ist to insure or to otherwise provide finan- 
cial responsibility upon the threat that if 
he did not do so and was involved in an 
accident wherein judgment was rendered 
against him, his driver’s license would be 
revoked and he would not again be per- 
mitted to drive an automobile until he 
had paid off the judgment and thereafter 
secured insurance. The objection to these 
plans is obvious on its face in that it pro- 
vides a remedy after the damage has been 
done. 


Certain states have established unsatis- 
fied judgment funds which enable the vic- 
tim to have his judgment satisfied in the 
event the motorist is financially unable to 
respond to execution. These measures have 
provided only a partial remedy, more par- 
ticularly in the areas where there is a 
larger percentage of uninsured motorists, 
for the funds impose upon the public a 
greater degree of financial burden in stock- 
ing them with adequate money. 

Another effort to bring about a similar 
result has been attempted by insurance 
companies in writing unsatisifed judgment 
coverage which generally provides that the 
policyholder, being unable to collect on a 
judgment from an uninsured or financially 
irresponsible motorist, can receive satisfac- 
tion of that judgment from his own insur- 
ance company. 
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Some states have adopted what is called 
the “family purpose doctrine.” They ren. 
der by law the head of the household liable 
for the negligent acts of all other members 
of the household in drving the family auto- 
mobile on the business of the household. 

Still another effort to inject financial re- 
sponsibility into the fabric of the system 
has been, the adoption by a few states of 
ownership responsibility statutes which pro- 
vide that the owner of an automobile be- 
comes coextensively liable with the negli- 
gent operator of that automobile when the 
car is used with the consent of the owner. 
This is usually a limited liability, never- 
theless a substantial one. 

Many states have passed drivers’ license 
laws providing, in general, that the par- 
ents or guardians of minors who sign the 
minors’ drivers’ licenses are coextensively 
liable for the negligent operation of any 
automobile. Again, these statutes usually 
limit the liability. 

Most insurance companies now include 
first aid clauses and medical payment pro- 
visions in their policies. Under the terms 
of these forms of coverage the insurance 
company agrees to reimburse the driver or 
his passengers, and in some cases the policy- 
holder when in the category of a pedes- 
trian, upon the occurrence of an injury 
without regard to fault or liability. These 
plans are limited for the most part, never- 
theless, they attempt to fill the gap to 
some extent. 

The purpose of these efforts has been to 
discourage operation of the motor vehicle 
by financially irresponsible operators. It 
was not many years ago that less than 30% 
of the automobiles operated on the high- 
ways of America were insured. It is esti- 
mated that at the present time over 75% 
are insured throughout the nation. The 
state of California, which now has more 
automobiles on its highways than any other 
state in the nation, has 80% of its auto- 
mobiles insured.’ 

Any consideration of an administrative 
compensation plan, coupled with the re- 
quirement for compulsory insurance which 
attempts to correct the usual problems 
arising from the use of the automobile by 
uninsured motorists, now appears very 
much less justified. 


II. Lawyers’ Fees 


Those who advocate the adoption of a 


tWestern Insurance Information Service, Los 


Angeles, California. 
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compensation system to control attorneys’ 
fees and medical charges are the same 
people who show concern over the success 
of private enterprise in any form, and 
would prefer to abolish that system for one 
which would be under government con- 
trol and regulation. We are not here con- 
cerned with whether the lawyer receives 
a greater or lesser percentage of the ullti- 
mate recovery made by the client to cover 
his services rendered, but rather we are 
concerned with a serious threat to people 
who sustain serious injury rendering them 
incapable of providing support for them- 
selves and their families, and who present- 
ly look to responsible motorists for recov- 
ery of reasonable and proper damages. 
Attorneys’ fees, through competitive and 
normal channels, will seek their own levels 
as do the charges for all services and com- 
modities which are subject to competition. 


III. Cost of Providing Insurance 


The cost of acquisition of insurance 
tiskks and the subsequent administration of 
the insurance companies in the handling 
of all phases of the insurance operation 
have been criticized by some as taking too 
much out of the premium dollar and leav- 
ing just that much less for the innocent 
victim. There is nothing particularly 
unique about the operation of an insur- 
ance company any more than there is any- 
thing particularly unique about the opera- 
tion of the industrial plant which produces 
your automobile, your refrigerator, your 
home, your clothing, and the like. These 
institutions, regardless of the nature of 
their business, support a vast cross section 
of our American way of life, at the manu- 
facturer’s level, at the distributor’s level, at 
the wholesaler’s level, and at the retailer’s 
level. The insurance procedures differ 
from American industry in no respect 
other than in the nature of the commod- 
ity which is merchandized. This method 
of private enterprise through the pressure 
of competition has interwoven into Amer- 
ican industry the most efficient systems 
ever known to our civilization. The bene- 
fits derived from this efficiency far out- 
weigh the cost attached to the support of 
such a system. 


IV. Courtroom Congestion 


An article appeared in the October 22, 
1955 issue of The Saturday Evening Post, 
based on information supplied by the Hon- 
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orable Samuel H. Hofstadter, a Justice of 
the New York Supreme Court, entitled 
“Let’s Put Sense into the Accident Laws.” 
The article stresses the need for a compen- 
sation plan to replace the present com- 
mon law system existing in New York. The 
compensation plan is proposed principally 
because of the chaotic condition of the trial 
calendar existing in the courts of New 
York state, more particularly in the metro- 
politan New York City area, it requiring 
as long as five years for a case to reach trial 
in some districts.* The article advocates 
substitution of a compensation system con- 
trolled by a state commission in lieu of 
our common law courts. This would carry 
with it the abolition of trial by jury and 
would provide “mass justice” on the basis 
of establishing indemnity payments from 
a set schedule for all persons injured as 
the result of the operation of an automo- 
bile, regardless of their age, their status 
in the community, their earning capacity, 
their financial situation, their social re- 
sponsibilities, etc. Payment would be made 
from a controlled monopolistic state fund 
(or it is conceded that possibly this might 
be handled by private insurance). 

It is not here the purpose to debate the 
issues advocated by the distinguished au- 
thor of this article, but there are important 
facts which have been left unsaid if a well- 
rounded, reasonably accurate picture of 
this situation is to be fairly and properly 
presented. The matter of adjustment of 
losses arising out of injuries caused by the 
negligent operation of an automobile is 
freely compared with industrial injuries 
under the typical workmen’s compensation 
act, and the suggestion is offered that a 
similar pattern be adopted to adjust auto- 
mobile injuries by applying the techniques 
employed in adjusting industrial injuries. 
The two situations are so dissimilar as to 
make a comparison meaningless. 

Workmen’s compensation acts, as we 
know them to exist today, had their be- 
ginning in England under the British 
Compensation Act in 1897.’ Shortly after 
the turn of the century, the provisions of 
the English act were generally adopted in 
many areas throughout the English-speak- 
ing world, and particularly by most of the 
states in this country. Before long every 
state in this country adopted some form of 


**A Public Relations Problem in Automobile In- 
surance”—Wm. Doyle, 372 I.L.J. 23—1954. 

*Workmen’s Compensation 1910-1952, by Harold 
Katz and Estelle Wirpel. 
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workmen’s compensation, but most of 
them are patterned generally after the 
English act. These became a necessity to 
overcome the multiplicity of suits which 
were constantly hurled against the em- 
ployers by their employees and to general- 
ly provide a greater degree of justice to a 
greater number of people through the pay- 
ment of a substantially reduced schedule 
to any one sustaining injury arising out of 
and in the course of the employment. 
These earlier suits tended to introduce dis- 
cord and contention into the relationship 
of employer-employee where there should 
in fact exist the highest degree of harmony 
and a spirit of cooperation, for it must be 
borne in mind that the relationship exist- 
ing between employer and employee is in 
fact contractual in nature. In such an ar- 
rangement the employer is in a position to 
exercise a certain degree of control over 
the conduct of his employee, including the 
aspect of the business which touches and 
concerns the matter of safety. 

In this transition each party made a sac- 
rifice to make these acts workable. In tak- 
ing the employment the employee, if in- 
jured, agreed to accept a schedule of pay- 
ments to cover certain types of injuries 
possessing varying degrees of disability, and 
at the same time agreed to waive his com- 
mon law right of action with its right of 
trial by jury against his employer for such 
injuries. The employer, on the other hand, 
agreed to underwrite the entire cost of such 
a program and to properly regard it as a 
part of his business overhead. Further, 
the employer, in substance, agreed to waive 
his historic common law defenses against 
the employee of contributory negligence, 
assumption of risk, and the fellow servant 
rule. 

It is essential to understand the philos- 
ophy of workmen’s compensation in order 
to appreciate why it is a practical and prop- 
er technique in the administration of the 
law relating to industrial injuries, and why 
it is utterly impractical and unworkable 
when applied to injuries sustained as a re- 
sult of the everyday use of the automobile. 
From an economic standpoint, the basic 
philosophy of workmen’s compensation is 
generally as follows: 

(a) Employers and employees in indus- 
try are engaged in a common venture for 
the furnishing of goods or services to so- 
ciety, anticipating profits or wages, as the 
case may be, as a reward; 

(b) Their relationship is not solely one 
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created by simple contract with each other, 
but amounts to a kind of industrial status; 

(c) The risk of injury and financial bur- 
den resulting therefrom should be borne 
by industry as a whole rather than fall sole- 
ly upon the employee involved; and 

(d) The burden of the wearing out and 
destruction of human, as well as inanimate 
machinery, should be borne by industry 
just as other costs of production are as- 
sumed by the employer and ultimately pass- 
ed on to the public.‘ 

It is in effect a special tax and a part of 
the operating expense, just as truly as any 
other cost of repair or operation. The in- 
dustry as a whole is subject to the same 
hazard and no unequal burden is placed 
upon a particular employer’s establish- 
ment. Furthermore, placing such a respon- 
sibility on industry through a system which 
provides financial reward to the individual 
employer for a lowered accident rate, tends 
by the spur of competition to reduce acci- 
dents, thus furthering the social policy. 

The California constitution reflects the 
policy of the people of the state of Cali- 
fornia by suggesting that it is the purpose 
of a system of workmen’s compensation to 
“accomplish substantial justice in all cases 
expeditiously, inexpensively, and without 
encumbrance of any character.’” It is in- 
tended to provide with promptness a 
reasonable amount of compensation in all 
proper industrial cases. The purpose of 
workmen’s compensation is to rehabilitate, 
not to indemnify, since the concept of dam- 
ages necessarily has to be abandoned along 
with the principle of negligence. 

It must be further particularly borne in 
mind that the thesis behind workmen's 
compensation is to provide rehabilitation 
and in the meanwhile to make available 
funds on a subsistence level as distinguish- 
ed from an indemnity level, upon the 
theory that it will keep body and soul of 
the injured employee intact while the pro- 
cess of healing and rehabilitation takes 
place. 

It becomes readily apparent that the ele- 
ments that exist, making industrial com- 
pensation acts necessary, and the condi- 
tions and methods of meeting the prob- 
lems which arise as a result of those condi- 
tions are entirely foreign to the conditions 


‘The Law of Compensation for Injuries to Work- 
men—James H. Boyd (1913). 
‘California Constitution, Article XX, Section 21. 


*The Law of Employee Injuries and Workmen's 
Compensation—Warren L. Hanna, 1954, page 15. 
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which exist in connection with the use of 
the automobile on our streets and high- 
ways. 

We have heard much about the dignity 
of man and the rights and freedoms which 
he possesses which have come to him 
through payment by his forefathers of the 
supreme sacrifice, in many cases. Among 
these privileges is his right to pursue his 
kills and to attain the highest economic 
level of which he is capable. He is en- 
titled to equal protection of the laws and 
against interference with his fundamental 
rights and with his right to life, liberty, 
and the pursuit of happiness. His right of 
trial by a jury of his peers in both criminal 
and civil actions is outstanding among the 
rights which he possesses as an American 
citizen. Under this concept he is entitled 
to protection against anything which inter- 
feres with his right to earn a livelihood for 
himself and his family. Should that right 
be violated through the careless or indif- 
ferent misconduct of another, he is en- 
titled to be indemnified on the basis of a 
sum which will reasonably compensate him 
for his loss or the loss of his dear ones if 
he is removed from the picture, taking 
into consideration his station in life, his 
past accomplishments, and his reasonably 
probable future accomplishments in the 
economic world. Is it then conceivable 
that a plan to overcome industrial strife 
between people who are in privity with 
each other under an employment contract 
~a plan which provides for temporary sub- 
sistence pending rehabilitation and _ heal- 
ing—can supply the necessary inducement 
to persuade people to surrender their con- 
stitutional privileges, including the right 
of trial by jury and the right to be reason- 
ably compensated when injured at the 
hands of a wrongdoer? 

These plans completely ignore cardinal 
principles which have existed as part of 
our common law for nearly ten centuries. 
These principles deal with our concept of 
what is right and what is wrong. Among 
other things, we have adopted as part of 
our law the principle that man can not 
profit from his own wrong. We have wov- 
én within the framework of our common 
law the principle that man must be made 
to pay for the damage he wrongfully causes 
to others. 

The greatest single deterent to the reck- 
less disregard of the rights of others is the 
consequence of the act upon the wrong- 
doer. The fear of retribution, retaliation, 
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and restitution has been a most determin- 
ative factor in keeping people on the 
“straight and narrow,” whether the issue be 
one involving morals or whether it be one 
involving the consequences of careless and 
reckless acts. For the most part these plans 
completely remove the restrictive influences 
of our concept that the wrongdoer must 
pay for his wrongs by permitting the care- 
less and reckless driver to recover as fully 
under a compensation plan as would a 
completely innocent person. In fact, they 
offer no inducement to the operator of a 
motor vehicle to practice the high degree 
of care that is required of him to avoid ac- 
cidents, inasmuch as such type of “insur- 
ance” would be a compulsory thing and 
every one would be treated alike, right or 
wrong and without regard to his station in 
life. 

The Post article makes the challenging 
statement that accidents are inevitable for 
they are caused, not by the carelessness of 
any one person or persons, but by circum- 
stances, and therefore we must resign our- 
selves to this fact and be prepared to de- 
liver our problem over to the state with 
the shameful admission that the automo- 
bile has developed into a Frankenstein 
over which we can exercise no control, and 
that we must now ask the Government to 
do for us those things which we have been 
unable to do for ourselves, a recognized 
facet of a communist state. The plain and 
simple fact is that accidents are caused by 
people—careless, indifferent, and discour- 
teous people. This is evidenced by the 
fact that 90% of all the accidents are 
caused by as few as 10% of the people’— 
the same people who are careless, indiffer- 
ent, and discourteous, and of course that 
relatively few who are grossly incompetent 
to the extent that they should not be en- 
trusted with the grave responsibility of 
handling an instrument as potentially de- 
structive as an automobile when misplaced 
in the hands of an incompetent driver. 

In 1952, an anniversary was had—the an- 
niversary of the one millionth victim whose 
life was sacrificed because of the automo- 
bile. Final figures for the same year reveal 
that in this nation 9,500,000 accidents were 
reported involving 18,000,000 drivers, re- 
sulting in 38,000 deaths and 1,350,000 
bodily injuries.’ Is this the sort of thing to 

"Western Insurance Information 
Angeles, California. 

*National Safety Council Accident Facts, 1953— 
Pages 43-57. 
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which one resigns himself, accepting the 
end result as inevitable? 

This presents a most challenging prob- 
lem to the American public. These statis- 
tics must be met with ever-increasing 
driver education and responsibility, re- 
design of our highways to meet modern 
driving conditions, and the promotion and 
manufacture of improved safety devices 
and technique. 

Finally, the Post article assigns as the 
principal reason for the adoption of a com- 
pensation plan in lieu of our common law 
system the fact that the New York courts 
have become glutted and are presently in 
a chaotic condition. Courts become over- 
crowded and thus inadequate and ineffi- 
cient for the same reason that any business 
function finds itself in the same position, 
whether its destinies are controlled and 
guided by private enterprise or by the state. 

Abandonment of this medium for dis- 
pensing justice by the adoption of an ad- 
ministrative commission in lieu thereof is 
not a solution to this problem, for it will 
take little time for these commissions to 
find themselves in the same quagmire of 
delay and confusion which now confronts 


the courts, particularly if the same methods 
of administration are employed. 

The impression is given that under a 
compensation system justice is dispensed in 
a slot machine manner—that this technique 
is an instantaneous thing accomplished 
with little more than the aid of a schedule 


of indemnities. The fact of the matter is 
that under such a compensation plan a 
vast administrative machine is essential to 
carry out the responsibilities imposed by 
such a law. It will require as many skilled 
hearing officers and hearing rooms as there 
are now judges and courtrooms who devote 
their time to the matter of litigation aris- 
ing out of automobile accidents. It may 
require more of such facilities if the pres- 
ent judicial structure is inadequate, as the 
article suggests. 

Such commissions and their hearing of- 
ficers will function essentially as do our 
courts. They will hear the same maze of 
complex cases, and they will be faced with 
the same problems. There must be a staff 
of hearing officers in lieu of judges. Like- 
wise there must be hearing rooms in lieu 
of courtrooms, court reporters, expert wit- 
nesses, and whatnot, all contending for 
something or other, or for some one or 
other. There will be witnesses in great 
numbers, all having their own ideas of 
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what constitute the facts, and in this re. 
spect there will be no deviation whatever 
from the present system. There will be 
voluminous written records, considerations, 
reconsiderations, rehearings, appeals and 
transcripts to support appeals, ad infinit- 
um, and, perhaps, “ad nausea” to those 
who are charged with the responsibility o| 
trying to bring law and order out of con- 
fusion. In fact, such commissions will func. 
tion virtually in every respect as do courts, 
with one notable exception; namely, that 
all cases will be heard without a jury. In 
fact, as every jurist and lawyer knows, many 
cases are presently heard without a jury be- 
cause it is the desire of the parties litigant 
to have their cases so heard, and not be- 
cause they have surrendered their right to 
trial by jury. 

California, now an important influence 
in industrial America, provides a typical 
cross section of what is required by way of 
administrative personnel to carry out the 
provisions of the Workmen’s Compensation 
Act. 

In 1954 there were 132,534 industrial in- 
juries reported in the state of California. 
This included 706 deaths. California in- 
surance companies (exclusive of self-insur- 
ers), spent approximately $90,000,000 for 
indemnity and medical, including drugs, 
etc., to meet their obligations under the 
Workmen’s Compensation Act. Admin- 
istrationwise, the Industrial Accident Com- 
mission is staffed with 52 hearing officers 
(referees, all of whom are lawyers possess- 
ing the same skill, knowledge, and general 
ability as do trial judges), hearing cases in 
as many hearing rooms in various places 
throughout the state. There is a commis- 
sion composed of six members headed by 
a chairman, which act in the capacity of an 
appellate court as well as directing the acts 
of the commission. There are some 222 ad- 
ditional employees, part of this system, 
consisting of such people as medical ex- 
perts, permanent disability rating experts, 
clerks, etc., required to carry out the func 
tions of the commission. 


A precise parallel cannot be drawn be- 
tween a commission administering pay- 
ments for injuries industrially received and 
one administering payments for injuries re- 
ceived as a result of the use of the automo 
bile, for it must be conceded that much 
of the traffic before industrial commissions 
finds its way into those commissions be: 
cause of the issue of the liability; that 1s. 
whether the injury arose out of and in the 
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course of the employment. It is presumed 
that issues of liability would not come be- 
fore commissions handling automobile in- 
juries because every one would be paid 
upon the mere occurrence of injury regard- 
less of fault and regardless of circumstance. 
However, a close parallel does exist be- 
tween these two types of administrative 
commissions and some reasonable compari- 
son, therefore, can be made. 

California, with its exceptionally effi- 
cient industrial accident commission—al- 
though it contends it is presently under- 
staffed—requires 280 people to handle 132,- 
534 industrial injuries, as compared with 
1,350,000 bodily injuries reported nation- 
wide resulting from the use of the auto- 
mobile. It handled 706 death cases as com- 
pared with 38,000 death cases reported na- 
tionwide as a result of the use of the auto- 
mobile. Simple arithmetic should provide 
some fair concept of what would be re- 
quired if the nation followed the sugges- 
tion that administrative commissions re- 
place our common law courts. — 

Eighty per cent of the litigation coming 
before our courts of general jurisdiction is 
there because of injuries received out of 
the operation of the automobile. Is it pro- 
posed, if this volume of business were re- 
moved from our present court system, that 
80% of our courts be closed? Are we add- 
ing to an already costly judicial system a 
companion system which will prove just 
as costly? 

The plight of our courts is not corrected 
by handing the problem over to some gov- 
ernmental agency or system. People in in- 
dustry have long since learned that when 
the “pressure is on,” it is necessary to 
resort to standard recognized techniques of 
“getting caught up.” This involves acquir- 
ing more help if necessary, but, more par- 
ticularly, of working a requisite number of 
hours each day until the job is done. 


The average court convenes at ten a. m. 
and adjourns at four p. m.; meanwhile, 
there is a two-hour lunch period and two 
or more recesses. The actual time devoted 
to the litigation or the business pending 
before the court probably does not exceed 
three hours a day. This is not an indict- 
ment of all courts, for many have devoted 
long hours in an effort to improve their 
calendar situation. It must also be borne 
in mind that much of a judge’s work is 
done in his chambers before and after 
court is in session. 

The tendency of many judges today is to 
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“Jet the jury pass on it.” The judicial vi- 
sion has become dimmed with emotional 
and political factors making more and more 
lawyers unwilling to entrust the hearing 
of their cases to courts without a jury. 
Most jurists are well enough acquainted 
with the law to make proper legal rulings 
so as to keep error of a substantially pre- 
judicial character out of the record and to 
otherwise direct in well-defined channels 
the proceedings before the court so that 
they terminate in a final and reasonably 
permanent result; but all too often one has 
little difficulty in finding enough in the 
record to justify the granting of a new 
trial, particularly if the sentiments of the 
judge flow in the direction of the moving 
party. 

If courts would convene so as to get in 
a full eight hours of plain hard work, the 
congestion which presently prevails would 
be greatly reduced. Further, if these courts 
would make a real effort to firmly rule ac- 
cording to the law applicable to the case 
as they understand it, there would be a 
greater tendency on the part of lawyers 
to submit their matters for determination 
without demanding juries, which would 
tend to eliminate many appeals which are 
presently taken. 


Courts should have no hesitancy in work- 
ing with local bar associations and the 
claims departments of insurance companies 
with a view in mind of encouraging early 
negotiations between the parties through 
the medium of pretrial hearings, pretrial 
reports, or similar techniques. This would 
tend to reduce the number of cases which 
are settled on the “courthouse steps,” a 
technique employed by many lawyers who 
believe they receive the best deal at that 
point whether they are paying or receiving. 

New York has done much to overcome 
its delinquent trial calendar, but appar- 
ently much remains to be done as it still 
requires approximately five years for a case 
to reach trial in the urban areas. The 
same situation holds true in Chicago and 
Milwaukee where their calendars are ap- 
proximately thirty to thirty-six months de- 
linquent.’ 

Notwithstanding the fact that varying 
degrees of interest have been shown in the 
past thirty years in compensation plans 
for the disposition of automobile accident 
claims, it remains that these plans have 


**A Public Relations Problem in Automobile In- 
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been consistently rejected in North Amer- 
ica, with the exception of the Canadian 
province of Saskatchewan, which in 1947 
adopted such a plan as expressed in their 
statutes as the Automobile Accident Insur- 
ance Act.” 

A similar plan was before the California 
Legislature under the designation of the 
Collins Bill,” but it was almost unanimous- 
ly rejected. 

It is perhaps too early to draw conclu- 
sions as to the success of the Saskatchewan 
plan, nor will this plan probably ever be- 
come an important yardstick as a guide 
to other communities outside of rural Can- 
ada, inasmuch as the conditions and prob- 
lems are so different from those which exist 
in larger rural and urban areas. Automo- 
bile traffic in rural Canada is extremely 
light. The standard of living by compari- 
son is somewhat lower and relatively uni- 
form. Historically, recoveries made in the 
common law courts of Canada in cases in- 
volving personal injuries have been but a 
fraction of the judgments returned in com- 
parable American communities. Conver- 
sion, therefore, to a compensation plan is 
far more simple and _ presents fewer ob- 
stacles and problems than would be the 
case where conversion was adopted in 
American areas. 

If a compensation plan is to prove suc- 
cessful, it must meet—and in some manner 
resolve—the following problems: 

1. It cannot ignore the necessity of pro- 
viding some method of punishing the care- 
less, indifferent driver, for failing to do so 
will remove, to some extent, the incentive 
to drive carefully. 

2. It cannot permit the wrongdoer and 
the innocent to recover on an equal basis, 
for again there remains no premium for 
safe driving, nor any penalty for reckless 
driving. 

3. It cannot advocate the abolition of 
private enterprise in favor of state-controll- 
ed monopolistic funds, which in turn 
would control legal and medical fees in an 
overt pattern of socialized medicine and 
law, for this is not the American way of life. 

4. It must provide something reasonably 
in keeping with present scales of compen- 
sation if it is to succeed in completely ac- 
complishing its purpose; namely, the com- 
plete abrogation of the common law negli- 
gence judicial system with its attendant 


1949). J. of Comp. Leg. and Int'l Law 39 (3rd Ser., 
“Assembly Bill #8. 
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This is a very important element in con- 
sidering such plans. Historically, awards, 
whether under common law or under in- 
gamble. 
dustrial compensation acts, have tended to 
become more and more liberal. They have 
never tended to move in the opposite direc. 
tion. Any plan which will have the effect 
of totally removing the gamble in negli- 
gence suits, will probably meet with little 
success before the polls or our legislatures 
if the element of adequacy is not in some 
manner incorporated within the plan. If, 
on the other hand, these plans are made 
adequate, then the proponents of such 
plans—who contend that one of the prin- 
cipal benefits derived therefrom is to cut 
the ultimate cost of the “insurance”—are 
doomed for complete disappointment be- 
cause under the existing system, with its 
admitted uncertainties and inequities, 
only those people who are ee through 
the negligence of another and who are free 
from negligence themselves effect a recov- 
ery, which, theoretically, is about 50% of 
the people injuried. Under an “adequate” 
compensation plan, everybody would be 
paid, right or wrong. This, with the tre- 
mendous overhead necessary to administer 
such a plan, would make its costs probably 
prohibitive. 

This element of inadequacy manifests it- 
self clearly in the Saskatchewan plan, for 
that plan still perpetuates the element of 
gamble (and expense), by permitting the 
injured victim as well as the state to bring 
a common law negligence suit against the 
wrongdoer to recover general damages, the 
latter under the doctrine of subrogation.” 

The same pitfall exists in many work- 
men’s compensation acts, for there again 
there has not been a complete abrogation 
of civil suits and a substitution of adminis- 
trative proceedings. As in California, the 
employee is eg agp to sue any wrong- 
doer—other than his employer—to recover 
damages at common law. (The employer 
or his insurer usually receiving credit to 
the extent of that which he has paid to the 
employee.) The employer or his insurer 1s 
permitted to sue the wrongdoer to recover 
what he has been called upon to pay under 
the schedule to his injured employee under 
the doctrine of subrogation. The employee 
and his employer or insurer can maintain a 
malpractice action against the attending 
physician if the extent and nature of the 


Accident Proneness and Accident Law,” by 
James & Dickinson, 63 Harv. L. Rev. 769 (1950). 





Apri 
disak 


acts | 
in m: 
of a 
abov 
ule ¢ 
ploy 
misc 
and 
as ¢ 
agait 
of tl 
strict 
cipal 
theo: 
paid 
state 
in tl 
to rr 
agail 
son | 
jurie 
rem 

W 
ing 
stric 
stitu 
It ex 


April, 1956 


disability is aggravated or prolonged by the 
acts of malpractice. Finally, the employee, 
in many jurisdictions, may maintain a cause 
of action against an employer over and 
above the recovery made under the sched- 
ule of benefits if he can show that the em- 
ployer was guilty of “serious and willful 
misconduct,” “gross negligence,” “willful 
and wanton misconduct,” etc. Some states, 
as does California, confine such suits 
against the employer to the jurisdiction 
of the commission and the recovery is re- 
stricted to a percentage penalty of the prin- 
cipal payment under the schedule, which 
theoretically is uninsurable and must be 
paid personally by the employer. In other 
states, as in Texas, an action is permitted 
in the common law courts in death cases 
to recover a full common law judgment 
against the employer and any other per- 
son or persons who contributed to the in- 
juries of the plaintiff, over and above the 
remedies under the compensation act. 

We find the same “escape hatch” exist- 
ing in other areas where the doctrine of 
strict liability has been interposed as a sub- 
stitute for wide open negligence actions. 
It exists in the Longshoremen’s and Harbor 
Workers’ Act. It exists in air law relating 
to bodily injury and damage to baggage, 
where insurance is provided in addition 
to the statutory limited liability to accom- 
plish adequacy. 

In all such plans the door is left open 
because the remedy is felt to be inadequate, 
and for the further purpose of retaining 
the element of penalty so as to encourage 
safety. The Saskatchewan plan violates all 
of these principles. 

Perhaps the best approach to a workable 
compensation system yet conceived is sug- 
gested by Albert A. Ehrenzweig, Professor 
of Law, University of California at Berke- 
ley, in his book, “ ‘Full Aid’ Insurance for 
the Traffic Victim.”” He attempts to meet 
and solve all of the objections which have 
been raised against these various plans. His 
plan would be governed by six postulates: 

(1) It would preserve private enterprise 
by the plan being a voluntary scheme of pri- 
vate insurance with minimum control by 
the state, both as to underwriting and rating. 

(2) It would preserve the safety incen- 
tive, and in fact would add incentive to- 
ward greater safety. 

(3) There would be no legislative inter- 
ference with the common law of torts—but 

“University of California Press—(Berkeley and 
Los Angeles) 1954. 
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it would eliminate the present gamble of 
negligence suits. 

(4) It would ultimately result in a sav- 
ing of expense to the public. 

(5) There would be an easy determina- 
tion and equality of minimum awards meas- 
ured by standards of low income groups, 
leaving to additional optional coverage any 
excess requirement of those considering 
their potential claims greater than those 
afforded by the scheme. 

(6) It would provide the widest possible 
spread of coverage to the public. 

Briefly stated, the plan would work as 
follows: 

(1) Any motorist carrying insurance un- 
der the new plan would be relieved from 
his common law liability for ordinary neg- 
ligence. As under the present system he 
would not be compelled to carry insurance, 
but the incentives to do so would be so pro- 
nounced as to substantially accomplish the 
same result. 

(2) Any person, except a member of the 
injurer’s own family, injured by an unin- 
sured auto whose operator is financially ir- 
responsible, would be entitled to recover 
the same amounts from an uncompensated 
injury fund which would be administered 
by the automobile insurers licensed in the 
state. The fund would receive moneys from 
“tort fines” from injurers or accident vic- 
tims whose criminal negligence contribu- 
ted to the accident. (This eliminates the 
objection often raised in these plans that 
the sole cost is saddled upon the motorist, 
nothing being borne by pedestrians.) 

This plan attempts to meet the problem 
of adequacy and still advocates that the 
adoption of such plan would result in ex- 
pense saving to the public. It would ap- 
pear that this is a doubtful supposition. 

These plans generally operate upon the 
broad premise that the public must sur- 
render one of the most cherished rights 
which it possesses; namely, the right of trial 
by jury. It is contended that the present 
system is costly. To be sure it is costly, 
but the rights and freedoms existing un- 
der our democratic way of life are essen- 
tially luxury items for which this nation 
has had to fight a major war in almost 
every generation against those who would 
end such rights. This, too, is costly. 

The price which you will be asked to 
pay in exchange for the adoption of such 
— is a costly one, for once the right 

as been relinquished, it will be relin- 
quished for all time. 
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Stevedoring Agreements and the Warranty of 
Workmanlike Service 


STANLEY B. Lonc* 
Seattle, Washington 


HE long-awaited and controversial de- 

cision in Ryan Stevedoring Company, 
Inc. v. Pan-Atlantic Steamship Corpora- 
tion’ represents the latest development in 
the field of shipowner indemnity actions 
against independent stevedoring contract- 
ors. It is the most recent in a series of U. 
S. Supreme Court decisions which have had 
a profound effect on the marine industry 
and underwriters insuring maritime liabil- 
ities. The earlier decisions’ are collected 
and discussed in a comprehensive article 
entitled “Shoreside Maritime Workers and 
The Warranty of Seaworthiness’”* appear- 
ing in the January, 1955 issue of this publi- 
cation." The purpose of the present article 
will be to supplement the earlier discussion 
with a consideration of the Ryan decision 
and its significance in the field of shipown- 
ers’ indemnity actions. 


The Ryan decision holds (1) that Section 
5° of the Longshoremen’s and Harbor 


*Of the firm of Bogle, Bogle & Gates; member 
of Marine Insurance Committee. 

*Advance Reports, Vol. 100, No. 5, L. Ed. 146, 
76 S. Ct. 232, 5-4 decision; argued initially March 
3, 1955 and judgment allowing indemnity affirmed 
by equally divided court, 349 U.S. 901, 99 L. Ed. 
1239, 75 S. Ct. 575; reargued before full court Oc- 
tober 11 and 12, 1955 and decided January 9, 1956. 

*Seas Shipping Company Inc. v. Sieracki, 328 US. 
85, 90 L. Ed. 1099, 66 S. Ct. 872 (extended seamen’s 
warranty of seaworthiness to longshoremen); Hal- 
cyon Lines & Vinke v. Ship Ceiling and Refitting 
Corp., 342 U.S. 282, 96 L. Ed. 318, 72 S. Ct. 277 
(disallowed shipowners’ right to contribution from 
maritime contractor where joint tort feasor); Pope 
& Talbot Inc. v. Hawn, 346 U.S. 406, 98 L. Ed. 148, 
74 S. Ct. 202 (extended warranty of seaworthiness 
to maritime employee other than longshoreman); 
Alaska Steamship Co., Inc. v. Petterson, 347 US. 
396, 98 L. Ed. 798, 74 S. Ct. 601 Rogers v. U. S. 
Lines, 347 U.S. 984, 98 L. Ed. 1120, 74 S. Ct. 849 
(held shipowner liable for unseaworthy gear 
brought aboard by stevedore employer). 
on by Benjamin W. Yancey, New Orleans, 

a. 
“Vol. XXII, No. 1 Insurance Counsel Journal, 
Jan. 1955, p. 95. 

Section 5, 33 U.S.C., § 905, reads as follows: 
“$905. Exclusiveness of liability. The liability of 
an employer prescribed in section 904 of this chap- 
ter shall be exclusive and in place of all other 
liability of such employer to the employee, his 
legal representative, husband or wife, parents, de- 
pendents, next of kin, and anyone otherwise en- 
titled to recover damages from such employer at 
law or in admiralty on account of such injury or 
death, except that if an employer fails to secure 


Workers’ Compensation Act (33 U.S.C. 
Sec. 901 et seq.) does not preclude a ship- 
owner from asserting the liability against 
a stevedoring contractor by way of indem- 
nity for breach of a “consensual obliga- 
tion”, and (2) that an agreement to per- 
form stevedoring operations furnishes a 
basis for indemnity stemming from the 
“consensual obligation” of the stevedoring 
contractor to stow cargo properly and safe- 
ly. The “consensual obligation” is de- 
scribed as the “warranty of workmanlike 
service”. Consideration will be given to 
the law as it existed prior to Ryan and the 
scope of that decision. 


Shipowners Right to Indemnity 
Prior to Ryan 


When a shipowner becomes liable in 
damages for the personal injury sustained 
by a maritime contractor's employee— 
caused in whole or in part by the contract- 
or’s negligence—questions arise as to the 
shipowner’s right to indemnity from the 
contractor. Prior to Ryan a shipowner 
could claim indemnity from a third party 
maritime contractor unless barred (1) by 
Section 5 of the Compensation Act or (2) 
as a joint tort-feasor under Halcyon Lines 
and Vinke Co. v. Haenn Ship Ceiling ¢ 
Refitting Corporation. 

It was generally accepted that an express 
contract of indemnity by the contractor 
was unaffected by Section 5." Similarly a 


"Supra, Note 2. 

"See American Stevedores, Inc. v. Porello, 330 
U.S. 446, L. Ed. 1011, S. 67 Ct. 847 (1046) United 
States v. Arrow Stevedoring Co., 175 F. 2d 329 (C. 
A. 9-1949); discussion of Porello case in Rich v. 
U. S., 177 F. 2d 688, 691 (C.A. 2-1949) Read v. 
U. S., 201 F. 2d 758 (C.A. 3-1953); Note language 
of dissent, p. 156, “For the Longshoremen’s Act 
does not forbid employers under it to make inde- 
pendent agreements to indemnify others.” 





payment of compensation as required by this chap- 
ter, an injured employee, or his legal representa- 
tive in case death results from the injury, may 
elect to claim compensation under this chapter, 
or to maintain an action at law or in admiralty 
for damages on account of such injury or death. 
In such action the defendant may not plead as a 
defense that the injury was caused by the negli- 
gence of a fellow servant, nor that the employee 
assumed the risk of his employment, nor that the 
injury was due to the contributory negligence of 
the employee.” 
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breach of an express contractual duty had 
been held to furnish a basis for indemnity 
which avoided the Compensation Act.’ The 
principal disagreement among the courts 
arose in situations similar to Ryan where 
there was no express contract of indemnity 
and no express contractual duty other than 
the mere agreement to perform service.” 
In these situations some courts required 
the finding of an implied contract of in- 
demnity or other implied contractual duty 
to avoid the Compensation Act.” Other 
courts avoided Section 5 without relying 
upon any contractual duty by simply 
stating that the shipowners’ right to in- 
demnity was independent of and not 
barred by the Compensation Act.” The re- 
sult was that shipowners were successful 
in many cases in avoiding the Compensa- 
tion Act although the courts were in dis- 
agreement as to the proper basis or theory 
for allowing it.* 


Where the shipowner and contractor 
were held to be joint tort-feasors, the ship- 
owner was denied contribution under the 
Halcyon decision. In most jurisdictions 
this result could be avoided and full in- 
demnity allowed where the negligence of 
the contractor was found to be “active” or 
“primary” and the negligence, if any, of 
the shipowner was only “passive” or “sec- 


‘Brown v. American-Hawaiian S. S. Co., 211 F. 
2d 16 (C.A. 3-1954) Read v. U. S., supra. 


‘Only express agreement in Ryan was to perform 
stevedoring operations for agreed compensation and 
in some situations assume shipowners’ insurance 
expense, 

“Crawford v. Pope & Talbot, Inc., 206 F. 2d 784 
(C.A. 3-1953); Brown v. American-Hawaiian §S. S. 
Co., supra—dicta states “there can be no action of 
indemnity in these cases which is not based on 
the violation of some contractual duty” in order 
to avoid Section 5; American Mutual Liability Ins. 
Co. v. Matthews, 182 F. 2d 322 (C.A. 2-1950); see 
Slattery v. Marra Bros., 186 F. 2d 134 (C.A. 2-1951) 
considering similar N.J. statute; cf. McFall v. Com- 
pagnie Maritime Belge, 107 N.E. 2d 463 (Ct. of 
Appeals N. Y.,-1952) (holding right to indemnity 
“springs from a contract, express or implied”) and 
Read v. U. S., 201 F. 2d 758. 

"Rich v. U. S., supra; States S. S. Co. v. Roths- 
child International Steve. Co., 205 F. 2d 253 (C.A. 
9-1953) Hitaffer v. Argonne Co., 183 F. 2d 811 
(C.A. D.C.-1950). See also American District Tele- 
graph Co. v. Kittleson, 179 F. 2d 946 (C.A. 8-1950) 
and Westchester Lighting Co. v. Westchester Co. 
S. E. Corp., 15 N.E. 2d 567 (Ct. of Appeals N.Y.- 
1938) considering similar statutes; See also Burris 
v. Am. Chicle Co., 120 F. 2d 218 (C.A. 2-1941). 


“Cf. reasoning of the following decisions: 
Brown v. American-Hawaiian S. S. Co., supra; 
Read v. U. S., supra; McFall v. Compagnie Mari- 
me Belge, supra. 
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ondary”. 
Ryan Factual Statement 


Ryan Stevedoring Company, Inc. agreed 
to perform all stevedoring operations re- 
quired by Pan-Atlantic Steamship Corpora- 
tion in its coastwise service for the period 
of one year. There was no formal contract 
between the parties and the agreement was 
reached through an exchange of letters. 

Pursuant to the agreement Ryan em- 
ployees loaded the SS CANTON VIC- 
TORY at Georgetown, South Carolina 
with mixed cargo, including pulpboard 
shipped in rolls 4 feet wide, 3 to 5 feet 
long and weighing approximately 3,200 
pounds each. Some of the rolls were stowed 
side by side on the hatch floor and others 
were “nested” on top of them. To immob- 
ilize the rolls, the bottom rolls were se- 
cured by wedges or dunnage. 

The injury occurred during discharge 
at Brooklyn, New York, several days later 
when a roll broke loose and injured Palaz- 
zolo, a stevedore employee. Thereafter suit 
was commenced by Palazzolo in the state 
court of New York against Pan-Atlantic, 
charging unseaworthiness of the vessel and 
negligent failure to provide him with a 
safe place in which to work. Pan-Atlantic 
removed the suit to the district court and 
filed a third-party complaint against Ryan 
for indemnity. 

By stipulation, Palazzolo’s case was tried 
to a jury separately from the indemnity ac- 
tion. The evidence introduced indicated 
that the rolls had been inadequately se- 
cured in that there was an absence of prop- 
er wedges and dunnage supports. The 
jury returned a $75,000.00 verdict for Pal- 
azzolo and by stipulation Pan-Atlantic’s in- 
demnity suit was tried by the court on the 
same evidence. The third-party complaint 
was dismissed under the theory that the 
shipowner was barred from recovery as a 
joint tort-feasor (111 F. Supp. 505). The 
court of appeals affirmed the verdict for 
Palazzolo but reversed as to the dismissal 
of the indemnity action and entered judg- 
ment for full indemnity against Ryan (211 
F. 2d 277). Certiorari was granted by the 
U. S. Supreme Court because of the wide 
application of the case and conflicting 


"States S. S. Co. v. Rothschild International 
Steve. Co., supra; Rich v. U. S., supra; U. S. v. 
Rothschild, 183 F. 2d 181 (CA. 9-1950); McFall v. 
Compagnie Maritime Belge, supra; See also Amer- 
ican District Telegraph Co. v. Kittleson, 179 F. 2d 
946 (C.A. 8-1950); cf. Slattery v. Marra Bros., 
supra. 
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views (348 U.S. 813, 99 L. Ed. 641, 75 S. 
Ct. 41). The judgment was affirmed by an 
equally divided court, (349 U.S. 901, 99 
L. Ed. 1239, 75 S. Ct. 575), but the case was 
restored to the docket for reargument be- 
fore a full court, (349 U.S. 926, 99 L. Ed. 
1257, 75 S. Ct. 769). 


Ryan Decision 


The supreme court first considered 
whether Section 5 of the Compensation 
Act constituted an outright bar to an in- 
demnity action against the stevedore con- 
tractor. The pertinent part of Section 5 
reads as follows: 


“The liability of an employer * * * 
shall be exclusive and in place of all 
other liability of such employer to the 
employee * * * and anyone otherwise 
entitled to recover damages from such 
employer at law or in admiralty on ac- 
count of such injury or death.” (Em- 
phasis added) 


The critical question was whether an ac- 
tion for indemnity—in the absence of an 
express agreement of indemnity—might 
impose liability upon the stevedore con- 
tractor for damages arising “on account 
of” an employee’s injury; if so, it was 
barred by Section 5. The court sharply di- 
vided in its answer to the question, with 
four dissenting justices deciding that the 
action did arise “on account of” an em- 
ployee’s injury and should be barred.” 

The majority opinion, however, con- 
cluded that an agreement to perform steve- 
doring operations gives rise to a “consens- 
ual obligation” by the stevedore contractor 
to safely and properly stow cargo. For 
breach of the “consensual obligation” the 
shipowner has a right to indemnity which 
“springs from an independent contractual 
right” and does not arise “on account of” 
the employee's injury. Liability of the con- 
tractor is not based upon any breach of 
duty to its injured employee but stems 
from its contractual undertaking with the 
shipowner. Therefore the indemnity action 
based upon the stevedoring contract was 
held not barred by the Compensation Act 
any more than would be a formal bond or 
express agreement of indemnity. 


“Dissent, p. 156, reads, “ ‘common law indemnity’, 
‘contribution’, ‘subrogation’ or any other name, the 
result is precisely the same. The employer has to 
pay more ‘on account of’ an injury to his employee 
than Congress said he should.” 
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The decision does not decide whether 
Section 5 would bar a “noncontractual 
right of indemnity”.* By this the court 
refers to any action brought without rely- 
ing upon a contractual undertaking. Sev- 
eral decisions rendered prior to Ryan al- 
lowed indemnity without any reliance upon 
contractual undertakings and were based 
on the relative responsibility of the par- 
ties for tort, dealing with concepts of pri- 
mary and secondary or active and passive 
tortious conduct.” The supreme court has 
left open the question as to whether such a 
theory can be successfully advanced in 
view of Section 5 of the Compensation Act. 

The decision concluded that a mere 
agreement to perform stevedoring opera- 
tions (containing neither provisions as to 
indemnity or performance of the work) 
furnished the shipowner with a “warranty 
of workmanlike service’ by the stevedor- 
ing contractor. For breach of this “war- 
ranty” or “consensual obligation” arising 
out of the agreement, Pan-Atlantic was 
given a right to full indemnity. The neg- 
ligence of Pan-Atlantic in failing to dis- 
cover or correct the unsafe stowage was 
held to be no defense to the indemnity ac- 
tion. Ryan was not permitted to excuse 
its breach of “warranty” because of the 
shipowner’s negligence. 


Significance of Ryan Decision 


The decision settles in part the uncer- 
tainty which previously existed in ship- 
owners’ indemnity actions against steve- 
doring contractors in the absence of an 
express agreement of indemnity. It is fi- 
nally settled that Section 5 of the Compen- 
sation Act does not protect a stevedoring 
contractor from liability in such a situa- 
tion where the contractor has breached a 
“consensual obligation” owed to the ship- 
owner and arising out of its agreement to 
perform stevedoring operations. 


*See opinion footnote #6—“We do not reach the 
issue of the exclusionary effect of the Compensa- 
tion Act upon a right of action of a ship owner 
under comparable circumstances without reliance 
upon an indemnity or service agreement of a steve- 
doring contractor.” 

“States S. S. Co. v. Rothschild International 
Steve. Co., supra; U. S. v. Rothschild, supra; Rich 
v. U. S. supra. 

“Decision reads P- 153: “It is petitioner’s war 
ranty of workmanlike service that is comparable to 
a manufacturer’s warranty of the soundness of its 
manufactured product.” 

*Decision reads, p. 153: “* * ® the contractor, 
as the warrantor of its own services, cannot use the 
shipowner’s failure to discover and correct the 
contractor’s own breach of warranty as a defense.” 
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Competency and safety of stowage were 
held to be inescapable elements of the 
stevedoring service undertaken by Ryan. 
These obligations were considered part of 
the contractor’s “warranty of workman- 
like service.” The extent to which con- 
tractors under other factual situations will 
be held to have assumed “consensual obli- 
gations” was not clearly defined. From the 
“warranty” language used by a majority 
of the court it would appear that the “con- 
sensual obligations” will include those 
duties necessarily connected with perform- 
ing a “workmanlike service”. In this con- 
nection the obligations to properly and 
safely use equipment and to follow accept- 
ed stevedoring practices would appear log- 
ically to be included. However, other duties 
with respect to inspecting open holds and 
warning employees about dangers that 
would have been realized on inspection 
seem less closely connected with the serv- 
ice of stevedoring a vessel.” The interpre- 
tations as to the “consensual obligations” 
assumed by the contractor will no doubt 
vary between courts.” In those situations, 
if any, in which a shipowner is denied a 
consensual basis for indemnity” it will be 
necessary to rely on a “non-contractual 
right of indemnity” with the uncertainty 
that exists as to this theory under the Ryan 
decision.” 

Mr. Justice Black in writing the dissent 
raises several significant questions. The 
first is whether the contractual theory of 
the majority makes the contractor liable 
for indemnity “without regard to the com- 
parative proportions of negligence between 
its employees and the employees of the 
shipowner,” or whether the implied con- 
tractual basis for liability is limited to sit- 
uations where the contractor’s negligence 
was “sole”, “primary”, or “active” cause of 
injury. The question is unanswered by 
the majority decision which makes no ref- 
erence to the shipowner’s negligence (de- 
scribed as the failure to discover and cor- 
rect the breach of warranty to safely stow) 
other than to state it was unavailable as a 


“Berti v. Com ie De Navigation Cyprien 
Fabre, 218 F. 2d $97 (C.A. 2-1954); cf. Crawford v. 
Pope & Talbot, Inc., supra and Read v. U. &., 
supra; see also American Mutual Liability Ins. Co. 
v. Matthews, supra. 

"Cf. American Mutual Liability Ins. Co. v. Mat- 
thews, supra, with McFall v. Compagnie Maritime 
Belge, supra. 

"See for example American Mutual Liability Ins. 
Co. v. Matthews, supra. 

"See footnote #15 supra. 
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defense. Arguably, the negligence of a ship- 
owner (no matter what the degree) should 
not be a defense to a claim based upon 
breach of contract or warranty.” Such a 
holding would change the ultimate out- 
come an allow indemnity in factual situa- 
tions similar to Halcyon and Hawn, where 
recovery was previously denied the ship- 
owner as a joint tort-feasor.* Subsequent 
decisions could however limit the “consens- 
ual obligation” basis for indemnity in 
Ryan to situations in which the contract- 
or’s negligence was the “sole”, “primary” 
or “active” cause of injury.” 

Mr. Justice Black also concludes that 
“in effect the Sieracki case is rejected”. 
The reasoning behind this conclusion is 
not clear from the dissent. The Sieracki 
case imposed liability without fault on the 
vessel for its unseaworthy gear causing in- 
jury to a longshoreman. The facts exclud- 
ed negligence of either shipowner or con- 
tractor as a cause of the injury. It does not 
appear from the Ryan decision that the 
“warranty of workmanlike service” (no 
matter how broadly construed) could im- 
pose indemnity liability on the contractor 
where the only possible fault was unsea- 
worthiness of the vessel’s equipment. That 
would require construing the majority de- 
cision to mean that the contractor agrees 
to indemnify the shipowner from all liabil- 
ity arising from injuries to its employees 
no matter what the circumstances. Such a 
construction seems unwarranted. 


An interesting question arises where the 
stevedoring contractor brings gear or 
equipment aboard and one of the con- 
tractor’s employees is injured by reason of 
a defect rendering the gear or equipment 
unseaworthy. It is now settled that the 
stevedore employee can recover from the 
vessel for injuries so resulting even though 
the gear or equipment was brought aboard 
by the stevedoring contractor. Alaska 
Steamship Company v. Petterson, 347 U.S. 
396, 98 L. Ed. 798, 74 S. Ct. 601; Rogers v. 
U. S. Lines, 347 U.S. 984, 98 L. Ed. 1120. 
In such a case under a stevedore agree- 
ment what if any “consensual obligations” 


*See footnote #18 supra. 
_™“Halycon Lines & Vinke v. Ship Ceiling and Re- 
fitting Corp., supra, Pope & Talbot Inc. v. Hawn, 
su 


Earlier decisions approved such a rule. Berti v. 
Com ie De Navigation Cyprien Fabre, supra; 
Palazzolo v. Pan-Atlantic SS Corp. 211 F. 2d 277 
(C.A. 2-1954); LoBue v. U. S., 188 F. 2d 800 (C.A. 
aa McFall v. Compagnie Maritime Belge, 
supra. 
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are assumed by the contractor with respect 
to its own equipment? As a part of the 
“warranty of workmanlike service” does 
the contractor “warrant” that he has exer- 
cised reasonable care in inspecting and se- 
lecting equipment brought aboard or does 
he “warrant” that such equipment is abso- 
lutely free from defect making him liable 
by way of indemnity for defective equip- 
ment where no negligence exists? Assum- 
ing that the contractor has undertaken a 
“consensual obligation” with respect to its 
gear it would seem equitable to hold the 
party furnishing the gear ultimately liable 
for its defective equipment causing injury. 
This result could be reached upon the 
theory that the contractor warrants the 
soundness of gear furnished by it much as 
the ship warrants the seaworthiness of its 
gear to longshoremen. In this manner the 
burden of “liability without fault” would 
be placed upon the party responsible for 
use of unseaworthy equipment aboard the 
vessel and ameliorate the harsh and inequi- 
table results reached in Petterson and 
Rogers.” 

Questions will doubtless arise as to what, 
if any, “consensual obligations” stem from 
other types of service agreements such as 
an agreement to clean tanks aboard the 
vessel” or an agreement to effect repairs.” 
The guide by which the determination 
will be made is apparently the “warranty 
of workmanlike service” as it would rea- 
sonably apply to the particular type of 
agreement. 

Another interesting question will arise 
when the stevedoring contractor is hired 
by a time charterer and no direct contract- 
ual relations exist between shipowner and 
contractor.” Although no contractual re- 
lations exist, the shipowner will no doubt 
argue that he is the third party beneficiary 
of the “consensual obligations” which arise 
out of the stevedoring agreement between 
contractor and time charterer. The Ryan 
decision would probably allow such a re- 
sult. 


CONCLUSION 


Prior to the Ryan decision considerable 


*Liability without fault imposed upon’ vessel for 
unseaworthy gear brought aboard and under con- 
trol of contractor. 

"Rich v. U. S., supra. 

*%Pope & Talbot, Inc. v. Hawn, supra. Read v. 
U. S., supra. 

*States SS Co. v. Rothschild International Steve. 
Co., supra. 
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uncertainty existed as to whether the Com- 
pensation Act—in the absence of an express 
agreement of indemnity—precluded a ship- 
owner’s suit for indemnity against a steve. 
dore contractor arising out of an injury 
to the contractor’s employee. The courts 
generally had held that the Compensation 
Act did not preclude the indemnity ac. 
tion although there existed disagreement 
among the courts as to the proper basis for 
avoiding the Act. The Ryan decision set- 
tled the uncertainty in part by holding 
that the Act does not preclude indemnity 
where the contractor has breached an im- 
plied “consensual obligation” arising out 
of its agreement to perform stevedoring. 
The court did not precisely define the 
scope of the “consensual obligations” as- 
sumed by the contractor but found a “war- 
ranty of workmanlike service” to exist on 
behalf of the shipowner. The uncertainty 
remains with respect to whether the Com- 
pensation Act precludes an indemnity suit 
based upon a “nonconstractual right to in- 
demnity”. Suits based upon any theory 
other than one of consensual undertaking 
will continue to face this uncertainty. 


The effect of the Ryan decision is to con- 
firm the shipowners’ right to indemnity in 
most situations in which the contractor has 
been at fault and to increase the ultimate 
potential liability of maritime contractors. 
This result contravenes what appears to 
be the intention of the Congress to limit 
the liability of these contractors under the 
Compensation Act. In reaching this result 
the majority of the court were no doubt 
nies ag part at least—by the basic 
unfairness in requiring a shipowner to 
stand all of the damages primarily caused 
by the contractor’s improper stowage. The 
Compensation Act contains a void with re- 
spect to the right, if any, of a shipowner to 
claim indemnity from a contractor where 
the shipowner is held liable as a result of 
the contractor’s sole, primary or joint 
fault. The courts have endeavored with 
little success to fill this void with the re- 
sult that the entire burden of liability is 
placed either upon the contractor or on 
the shipowner even though both were at 
fault and responsible for the injury. The 
controversial Ryan decision with all its 
ramifications and unanswered questions 
strongly emphasizes the need for further 
clarification by Congress of the respective 
rights of shipowner and maritime con- 
tractor in the field of shipowners’ indem- 
nity actions. 
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Manufacturers’ Product Liability Re-Visited 


Rosert W. MILLER* 
Syracuse, New York 


HE liability of manufacturers for 

harm done by a product continues to 
simulate much writing. Some recent ar- 
ticles attempt comprehensive coverage of 
the liability problems’ while others are con- 
fined to limited facets and areas.’ A few 
are restricted to the decisions of a single 
state’ or to a particular industry.“ To- 
gether, however, they attest to the import- 
ance of the general subject matter. 

A review of the decisions of the past few 
years indicates no noticeable decrease in 
litigation. Bottles continue to explode and 
defense counsel still rely upon experts who, 
after relating the bottling process, conclude 
no internal defect or overcharge of carbon- 
ic gas could have caused the post delivery 
explosion of the bottle.* Where the manu- 
facturer is sued in negligence, the defense 
of “lack of privity” seems to have practical- 
ly vanished from the arsenal of potential 
defenses." Where the theory of the action 
is warranty, “privity” still remains a basic 


*Professor of Law, Syracuse University College 
of Law. The author addressed the Insurance Sec- 
tion of the American Bar Association on this gen- 
eral subject in New York City on tember 18, 
1951. This article was prepared for the Casualty 
Committee. 

‘Miller, Liability of a Manufacturer for Harm 
Done by a Product, $ Syracuse L. Rev. 106 
(1951); revised and rinted in the New York 
State Bar Bulletin (October, 1952) at p. 313. 

*Ghiardi, Manufacturer’s Control as an Element 
of Res Ipsa Loquitur, Ins. L. J. (September, 1954) 
at p. 616; Dillard and Hart, Product Liability: 
Directions for Use and the Duty to Warn, 41 Va. 
L. Rev. 145 (1955). 

‘Davis, A Re-examination of the Doctrine of Mac- 
Pherson v. Buick and its Application and Exten- 
sion in the State of New York, 24 Fordham L. 
Rev. 204 (1955). 

‘Strack, Product Liability in the Meat-Packing 
Industry, Ins. L. J. (July, 1955) at p. 470; Feld- 
man, Liability of Manufacturers of Home Furnish- 
ings for Harm Done by the Product, Ins. L. J. 
(August, 1955) at p. 519. 

‘Night, Let the Bottler Beware, 21 Ins. Counsel 

J. 72 (1954). 
- ‘See E. I. DuPont De Nemours & Co. v. Lander, 
73 So. 2d 249 (Miss. 1954); Beadles v. Servel, Inc., 
344 Ill. App. 138, 100 N.E. 2d 405 (1951); Russell 
v. Sessions Clock Co., 19 Conn. Supp. 425, 116 A. 2d 
575 (1955), where a defective sump pump failed to 
operate and damage to personal property only re- 
sulted, held, action failed for want of privity; 
Steuer, Privity as a Factor in Personal Injuries in 
New York, 1 N.Y. Law Forum 133 (1955). 


requirement in some states’ but not in 
others. In two recent Kansas decisions, one 
involving a detergent and the other a hair 
preparation,’ the absence of privity was not 
viewed as any obstacle to an action for 
breach of warranty. The total number of 
dollars spent as premiums for products lia- 
bility insurance looms large” and, as ex- 
pected there are some cases indicating the 
insured and the insurer do not see eye to 
eye on the coverage afforded by such 
policies.” 


Trend Towards Enterprise Liability 


The development of the modern deci- 
sional law whereby the manufacturer is 


Steuer, supra note 6. See McCabe v. L. K. Lig- 
gett Drug Co., 330 Mass. 177, 112 N.E. 2d 254 
(1953), for sufficiency of the required statutory 
notice to a retailer sued in implied warranty by the 
purchaser. 

*Frier v. Proctor & Gamble Distributing Co., 178 
Kan. 733, 252 P. 2d 850 (1953). 

*Graham v. Bottenfield’s, Inc., 176 Kan. 68, 269 P. 
2d 413 (1954), stated to be a case of first impres- 
sion, the court extended its implied warranty in 
food cases to cover the instant product. 

In 1952, premiums in the amount of $20,048,000 
were paid for bodily injury liability and $6,170,000 
for property damage liability. An approximate fig- 
ure for 1954, despite a reduction in cost, is $16,- 
000,000 for bodily injury liability. 

“Youghiogheny & Ohio Coal Co. v. Employers’ 
Liability Assur, Corp., 114 F. Supp. 472 (D.C. Minn. 
1953); U. S. Sanitary Specialties Corp. v. Globe In- 
demnity Co., 204 F. 2d 774 (7th Cir. 1953), a com- 
pleted operation where wax was permitted to re- 
main on courthouse floor after demonstration and 
sale of the wax; Protex-A-Kar Co. v. Hartford Ac- 
cident & Indemnity Co., 102 Cal. App. 2d 408, 227 
P. 2d 509 (1951), time of the accident rather than 
the date of the sale of the product controls in de- 
termining whether accident happened “during the 
policy period;” Liberty Mutual Ins. Co. v. Her- 
cules Powder Co., 224.F. 2d 293 (3d Cir. 1955). 
where piece of equipment sent by a manufacturer 
to a laboratory for agen exploded, held, not 
within products liability exclusion of manufact- 
urer’s policy: Ocean Acc. & Guarantee Corp. v. 
Aconomy Erectors, 224 F. 2d 242 (7th Cir 1955), 
where speaking of the policy the court said: “To 
describe the policy as ambiguous is a substantial 
understatement.” See Haerens v. Commercial Cas- 
ualty Ins. Co., 130 Cal. App. 2d 892, 279 P. 2d 211 
(1955), where insured’s employees negligently in- 
jured a number of panes of glass in painting a 
single house and property damage policy contained 
a $50 deductible provision, insurer was not relieved 
of liability on argument that each pane damaged 
gave rise to a separate claim and that no pane was 
worth more than $50. 
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held to answer the complaints of the ulti- 
mate consumer or user was forshadowed 
long before MacPherson v. Buick Motor 
Co.” Consider the following: 


“Our law of torts comes from the old 
days of isolated, ungeneralized wrongs, 
assaults, slanders, and the like, where 
the damages might be taken to lie where 
they fell by legal judgment. But the 
torts with which our courts are kept 
busy today are mainly the incidents of 
certain well known businesses. They 
are injuries to person or property by 
railroads, factories, and the like. The 
liability for them is estimated, and soon- 
er or later goes into the price paid by the 
public. The public really pays the dam- 
ages, and the question of liability, if 
pressed far enough, is really the ques- 
tion how far it is desirable that the pub- 
lic should insure the safety of those 
whose work it uses. It might be said 
that in such cases the chance of a jury 
finding for the defendant is merely a 
chance, once in a while rather arbitrari- 
ly interrupting the regular course of re- 
covery, most likely in the case of an un- 
usually conscientious plaintiff, and there- 
fore better done away with... .”” 


Who spoke these words? Mr. Justice 
Holmes. When? January 8, 1897—nine- 
teen years before MacPherson. 

Absolute liability as a creature of statute 
is not unknown to the law. The nation- 
wide policy of workmen’s compensation, 
imposed upon practically all businesses, 
hazardous and non-hazardous alike, is but 
an illustration.“ “The common-law liabil- 
ity of the carrier, of the innkeeper, or him 
who employed fire or other dangerous 
agency or harbored a mischievous animal, 
was not dependent altogether upon ques- 
tions of fault or negligence.”” The manu- 
facturers’ liability of today was unknown 
at common law. Judicial decision, rather 
than legislation, was and is the primary 
impetus in its development. Paralleling 
this extension of liability, and indeed a 
partial explanation for it, is the social phi- 


“217 N.Y. 382, 111 N.E. 1050 (1916). 

“Holmes, The Path of the Law, 10 Harv. L. 
Rev. 61 (1897). 

“See Prentiss v. National Airlines, 112 F. Supp. 
306 (Dist. Ct. N.J. 1953), imposition of absolute 
liability under New Jersey aviation statute. 

"New York Central R. Co. v. White, 243 US. 
188, 204 (1917), 37 S. Ct. 247, 61 L. Ed. 667. 


losophy that each individual has a vested 
interest in security. Injury, therefore, 
seems to beget payment from somebody 
and, where a product is involved, the cases 
show an ever increasing ease of recovery 
against the producer. 


Duty in Regard to Instructions 


A familiar claim by the injured user is 
that the manufacturer failed in its duty to 
instruct as to the proper use of the prod- 
uct. Failure to give notice that 5729 r.p.m. 
was the maximum safe speed for operating 
its grinding wheel resulted in a $15,000 
judgment to a student who lost the sight of 
an eye when the wheel disintegrated while 
spinning at 10,000 r.p.m.* Similarly, im- 
proper instruction was claimed as to the 
proper operation of defendant’s hay baler, 
both by a New Jersey farmer who lost an 
arm” and a Missouri farmer who sustained 
hand and leg injuries.” Again, the death 
of an inexperienced operator of a gas con- 
version burner in an explosion was held 
attributable to the manufacturer's failure 
to give clear and unambiguous instructions 
as to its use.” Property loss in excess of 
$100,000 was recovered against the manu- 
facturer of a roof primer whose product 
exploded while being heated. The primer 
was intended for cold application, the in- 
gredients were not identified on the label, 
no warning was given as to the explosive 
potential (although other manufacturers 
gave such on their labels) and it was re- 
presented that unskilled workmen could 
apply the product.” When explicit instruc- 
tions are given by the manufacturer and 
the user ignores them, directed verdicts 
for the manufacturer are not uncommon.” 
While plaintiff may “shoot for the jury” 
with but a single string to his bow, as 
where he complains only as to inadequate 
instructions or negligence in the design of 


*Tomao v. A. P. DeSanno & Son, Inc., 209 F. 
544 (3d Cir. 1954). 

“DeEugenio v. Allis-Chalmers Mfg. Co., 210 F. 
409 (3d Cir. 1954). 

*Allis-Chalmers Mfg. Co. v. Wichman, 220 F. 2 
426 (8th Cir. 1955). 

“Hartmon v. National Heater Co., 240 Minn. 
264, 60 N.W. 2d 804 (1953). 

Panther Oil & Grease Mfg. Co. v. Segerstrom, 
224 F. 2d 216 (9th Cir. 1955). 

"™Matievitch v. Hercules Powder Co., 3 Utah 2d 
283, 282 P. 2d 1044 (1955). See Purkey v. Sears, 
Roebuck & Co., 220 F. 2d 700 (5th Cir. 1955), where 
user of power lawn mower failed to remove foreign 
articles from area to be cut and piece of concrete, 
when hit, injured plaintiff some 36 feet away. 
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the product,” usually he uses a multi-string 
bow so that if any one of his claims has 
merit, the case will be one for the jury.” 


Ease of Getting to the Jury 


Ease of recovery is expedited in many 
cases, not alone because actionable negli- 
gence may be established by circumstan- 
tial evidence, but because of the willing- 
ness of the courts to extend the res ipsa 
loquitur doctrine to new situations. It 
must be remembered that unlike the norm- 
al circumstantial evidence case where spe- 
cific negligence and specific cause must be 
inferable from the evidence, the prima 
facie res ipsa loquitur case is made out 
without either allegation or proof of any 
specific negligence of the defendant or the 
specific cause of the accident.“ In three 
of the recent exploding bottle cases, the 
courts of Kansas,” Minnesota” and Texas” 
each submitted the case to the jury under 
res ipsa loquitur instructions, the necessary 
element of “management and control” 
being satisfied by a finding that some gen- 
eral fault must have occurred during the 
period the product was in defendant's cus- 
tody since, from the evidence, it had un- 
dergone no change after that time. Ala- 
bama,” in a case of first impression, by 
analogy to its own “foreign substance 
cases”, was not impressed by defendant’s 
contention that absent a showing of con- 
trol at the time of the accident, it could 
not be held liable without proof of some 
“specific act of negligence.” While not ex- 
pressly applying the res ipsa loquitur doc- 
trine, a prima facie case in negligence was 
viewed as being made by showing no 
change in the product since relinquish- 
ment of control by the defendant plus the 


*™Carpini v. Pittsburgh & Weirton Bus Co., 216 
F. 2d 404 (3d Cir. 1954), where the alleged negli- 
gence was in the design and itioning of pet 
cocks affecting the air brakes of a bus; Northwest 
Airlines, Inc. v. Glenn L. Martin Co., 224 F. 2d 
120 (6th Cir. 1955), alleged negligence in the de- 
sign and manufacture of airplanes whereby the 
wing splice was vulnerable to metal fatigue. 

*DeEugenio v. Allis-Chalmers Mfg. Co., supra, 
note 17. 

“Miller, Some Problems of Proof in Negligence 
Actions, 2 Syracuse L. Rev. 8 (1950). 

*Morrison v. Kansas City Coca Cola Bottling Co., 
175 Kan. 212, 263 P. 2d 217 (1953). 

*Johnson v. Coca Cola Bottling Co. of Willmar, 
235 Minn. 471, 51 N.W. 2d 573 (1952). 

*Coca Cola Bottling Co. of Fort Worth v. 
Thomas, 263 S.W. 2d 644 (Ct. of Civ. App. of 
Texas 1954). 

*Florence v. Coca Cola Bottling Co. v. Sullivan, 
259 Ala. 56, 65 So. 2d 169 (1953). 
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fact of explosion. In Wisconsin, the doc- 
trine was held applicable where the user 
of a three year old electric refrigerator 
sustained a severe electrical shock when 
grasping the door handle. The necessary 
“management and control” was met since 
the operating mechanism was hermetical- 
ly sealed within a metal enclosure and the 
evidence negatived other possible causes 
for the accident including possible tamper- 
ing by third persons with the sealed unit.” 
However, in Utah, the doctrine was held 
not to be applicable where a cap and stick 
of dynamite exploded when being placed 
in a drilled hole by plaintiff, a powder 
man, in other than the manner recom- 
mended by the instructions. No evidence 
was had as to the past history of these ex- 
plosives, the cause of the particular explo- 
sion, as to when and how the products were 
manufactured nor by whom handled since 
they had left the manufacturer. In deny- 
ing plaintiff's contention that the doctrine 
was applicable, the opinion said: 


“To do so would be to extend the 
fact or fiction of control necessary to in- 
voke the doctrine to an unreasonable, 
impractical and _ unrealistic degree, 
where mere injury could dispense with 
plaintiff's burden of proving a defend- 
ant’s negligence, even where it would be 
impossible for defendant to show «free- 
dom therefrom. .. .”” 


It must be remembered that it is the abil- 
ity of the plaintiff to “get to the jury” in 
these circumstantial evidence cases, rather 
than the substantive law of products lia- 
bility, which so often results in verdicts 
against the manufacturers—explainable 
only on the basis of a jury imposed enter- 
prise liability. 


Selecting the Forum 


What suggestion can be made to plain- 
tiffs injured in these few jurisdictions 
which have neither expressly approved nor 
disapproved the MacPherson doctrine? A 
cautious plaintiff might well consider ini- 
tiating his action, where possible, in the 
federal court. In a federal decision in 
which Virginia state law was applicable, 
it was said: 


"Ryan v. Zweck-Wollenberg Co., 266 Wis. 630, 
64 N.W. 2d 226 (1954). 


*Matievitch v. Hercules Powder Co., supra, note 
21. 
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“The rule of Erie R. Co. v. Tompkins, 
does not require that we abstain from 
finding a development in the law of a 
state merely because the precise point 
has never Leos decided by its highest 
court. In the absence of such controlling 
decision, it is our duty to find the law 
of the state as best we can from other 
sources, and we have the right to assume, 
nothing else appearing, that it has not 
lagged behind other states in the de- 
velopment of its common law concepts 
and that the law prevailing within its 
jurisdiction is not contrary to the weight 
of modern authority. . . .”™ 


In another federal case where Oregon law 
applied, it was said: 


“No Oregon cases having been found 
either expressly adopting or disapprov- 
ing the doctrine of MacPherson v. Buick 
Motor Co. .. . Hence, in the absence of 
any decisions to the contrary, we assume 
it to be the law of Oregon that there is 
a duty on a manufacturer of a chattel to 
use reasonable care in manufacturing 
whenever there is an unreasonable risk 
that the chattel, if defectively made, will 
cause substantial harm... .”” 


Speculation Versus Proof 


° 

If heed be not given to the caveat that 
speculation is not a substitute for proof, 
recovery will generally fail where plaintiff 
seeks to attribute blame for an unexplain- 
ed accident or injury. Thus the movement 
of a Pontiac automobile with hydramatic 
transmission without apparent cause was 
held not sufficiently attributable to the 
manufacturer to require it to answer in 
damages to the owner who was injured 
when the car, in neutral, crept up a slight 
incline and pinned him against a gate. In 
denying plaintiff's motion for a new trial, 
it was said: 


“In this case, the hydramatic transmis- 
sion, even if it could be considered as 
being in the ‘original package’ by virtue 
of its being in a sealed unit, was con- 
stantly subject to changes from outside 
forces, namely the use or possible abuse 
“Pierce v. Ford Motor Co., 190 F. 2d 910 (4th 

Cir. 1951). 


“Trowbridge v. Abrasive Co., 190 F. 2d 825 (3d 
Cir. 1951). 


by the plaintiff. Accepting the fact that 


this accident happened as a result of the 
improper functioning of the mechanism 
while in the neutral gear, it is just as 
likely that the improper functioning was 
due to a defect caused by improper use 
by plaintiff as that it was due to a de. 
fect resulting from negligent manufac- 
ture. Under such circumstances, the 
jury could not be permitted to speculate 
as to the cause of the accident.” 


Again, in reversing and entering a judg- 
ment for defendant where a premature ex- 
plosion of a blasting charge had occurred, 
it was said: 


“But where plaintiff's evidence sup- 

rts an inference that excludes liability 
of the defendant just as strongly as an 
inference that comprehends liability, a 
jury would have to engage in speculation 
and conjecture in order to attribute the 
accident to one rather than the other. 
Where plaintiff thus leaves the jury to 
guess as between suggested causes, there 
can be no recovery.’™ 


Similarly, in a recent case involving a cos- 
metic preparation, it was said: 


“Plaintiff's testimony alone, unsup- 
ported by competent medical evidence, 
was insufficient to establish that the 
foundation or ‘make-up’ was the compe- 
tent producing cause of the injuries and 
‘the sole possible one.’”” 


Not All Plaintiffs Are Successful 


While recent cases evidence a continuing 
ease of recovery, not all plaintiffs are suc- 
cessful. Failure to prove the identity of 
the manufacturer was the downfall of a 
plaintiff who choked on a triangular piece 
of steel while eating canned peas. She un- 
successfully contended that the can of peas 
with certain letters and numbers imprinted 
on the bottom portion and encircled with 
a label bearing the defendant's registered 


"Jastrembski v. General Motors Corp., 100 F. 
Supp. 465 (E.D. Pa. 1951). See Matievitch v. Her- 
cules Powder Co., supra, note 21. 

“Hopkins v. E. I. DuPont de Nemours & Co., 
212 F. 2d 623 (3d Cir. 1954). 

®Tuchman v. Lola, Inc., 208 Misc. 80, 143 N.Y. 
2d 48 (1955). See Drake v. Hermann, 261 N.Y. 414, 
185 N.E. 685 (1938) and Silver v. Pepsi Cola Metro- 
politan Bottling Co., Inc., 144 N.Y.S. 2d 301 (Co. 
Ct. 1955), for discussion of pre-trial examination 
problem where claim of “secret formula” is made. 
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trademark and its name as distributor, was 
admissible without supporting evidence to 
prove that this particular can was manu- 
factured, packed and distributed by the de- 
fendant.” A New York woman initially re- 
covered a judgment against the manufac- 
turer of a detergent on the ground of neg- 
ligence in its advertising in which its prod- 
uct was stated as safe to use and contained 
no warning of potential danger. The evi- 
dence showed redness of hands, unassoci- 
ated with dermatitis, resulted in a small 
percentage of those persons tested by the 
defendant. The judgment was reversed, 
such evidence being “insufficient by itself 
to put the defendant on notice of possible 
danger to users of its product.”” A Kansas 
dishwasher, complaining about the same 
detergent, was also unsuccessful where it 
appeared she continued using the product 
“for several weeks, perhaps more than three 
months, and although she was getting salve 
or ointment from a drug store and going to 
doctors and receiving treatment.’” A Vir- 
ginia housewife, whose husband had com- 
pleted giving her a shampoo with defend- 
ant’s product, complained of injuries 
received when a “flash of flame” engulfed 
her in and about her hair and clothing 
when she struck a match at arm’s length 
preparatory to lighting a cigarette. Her 
evidence was that the preparation was heat- 
ed only until it was “lukewarm”, as the 
instructions provided, and her expert fixed 
the flash point of the product at 171 de- 
grees Fahrenheit, a temperature it never 
reached. In reversing a judgment for 
plaintiff, the court said, “Here we have 
allegations of negligence with no proof es- 
tablishing them.” Plaintiff's own evidence 
showed the product was not “inherently 
and imminently dangerous to human life 
or health when applied to its intended use 
in the usual and customary manner.”” 


Another product found by the court not 
to be an inherently dangerous instrumen- 
tality nor dangerous in ordinary use was a 
baby bathinette containing magnesium al- 
loy legs, such alloy requiring a tempera- 
ture of 1100 degrees Fahrenheit to ignite it. 


“Keegan v. Green Giant Co., 110 A. 2d 599 (Sup. 
Jud. Ct. of Me. 1954). 

“Lehner v. Procter & Gamble Mfg. Co., 208 
Misc. 186, 143 N.Y.S. 2d 172 (1955). See Cady, 
Cosmetics and the Allergic Consumer, Ins. L. J. 
(May, 1954) at p. 325. 

“Frier v. Proctor & Gamble Distributing Co., 
173 Kan. 733, 252 P. 2d 850 (1953). 

oa v. Woods, 196 Va. 960, 86 S.E. 2d 32 

55). 
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A fire of unknown origin in plaintiffs’ 
apartment ignited these legs and plain- 
tiffs’ injuries resulted from the intensely 
hot fire caused thereby. In affirming the 
judgment for the manufacturer, the court 
noted that only in a situation of abnorm- 
ality could the bathinette be dangerous. 
In such a situation, neither the manufac- 
turer nor vendor is liable for a result 
caused by subjection of the article to un- 
usual and extraordinary conditions.“ 


Given a product containing a latent de- 
fect which makes it a thing of danger, the 
manufacturer is generally in trouble when 
harm results. Responsibility does not cease 
simply because an intermediate vendor or 
supplier had an opportunity to discover 
and remedy the defect but failed to do 
so. Thus the producer of butane-propane 
gas, as a matter of law, was not excused for 
failing to odorize its product which escaped 
and exploded in plaintiff's premises which 
had been supplied by a retailer.* However, 
if the article is put to a use never in- 
tended by the manufacturer, as where a 
hook made for use in harness equipment 
was diverted by a supplier who used it in 
connection with a tree trimmer’s safety 
belt,* the duty to discover the defect may 
rest solely with the supplier. Again, where 
the manufacturer of trichloroethylene, 
used in processing soybean meal for use as 
an animal food, notified the processor that 
the meal, so extracted, was fit for hogs and 
poultry but dangerous to cattle, the manu- 
facturer was relieved of liability for dam- 
age to a dairy herd fed upon such meal 
subsequently sold by the processor for cat- 
tle food.* 

In some instances a manufacturer may 
be in a favorable position solely because 
another than the injured consumer or user 
is the party plaintiff. For example, con- 
sider what happened under the New York 
rule which denies the right of contribu- 
tion between joint tortfeasors. There the 
manufacturer of a cleaning fluid, whose 
product gave off vapors capable of being 
ignited by sparks, was sued and paid the 
judgment of a third party injured by an 
explosion which was caused by a spark 


“Hentschel v. Baby Bathinette Corp., 215 F. 2d 
102 (2nd Cir. 1954). 

“Thompson v. Economy Hydro Gas Co., 363 
Mo. 1115, 257 S.W. 2d 669 (1953). 

“O'Donnell v. Asplundh Tree Expert Co., 13 
NJ. 319, 99 A. 2d 577 (1953). 

E. I. DuPont de Nemours & Co. v. Ladner, 73 
So. 2d 249 (Miss. 1954). 
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from an electric iron with a thermal con- 
tact switch. Contribution could not be re- 
covered from the manufacturer of the iron, 
although both manufacturers were equally 
culpable and actively negligent.“ 

Again, a third party sued a marketer of 
a drink for injuries sustained when the bot- 
tle exploded. The marketer’s insurer set- 
tled the claim and, being subrogated, sued 
the bottle manufacturer, one count being 
in warranty and the other in negligence. 
The manufacturer pleaded the contract of 
sale which contained not only a disclaimer 
of warranty but a condition that the manu- 
facturer should not, in case of broken or 
“defective” bottles, “be liable in any event 
for loss of contents or for special or con- 
sequential damages of any kind.” As to 
the warranty count, the opinion said: “Not 
only is there no express warranty, but 
there is an express provision excluding any 
warranty. In the presence of such an agree- 
ment between the parties, no implied war- 
ranty arises.” As to the negligence count, 
it was said: “A party to a contract may 
limit or disavow entirely liability for his 
own negligence, insofar as such liability 
would otherwise accrue to the other party 
to the contract”, the exceptions to such 
general rule not being applicable here. A 
motion by the manufacturer for judgment 
on the pleadings was granted. 


“Renuzit Home Products Co. v. General Mills, 
Inc., 207 F. 2d 955 (3d Cir. 1953). 

“Maryland Cas. Co. v. Owens-Illinois Glass Co., 
116 F. Supp. 122 (S.D.W. Va. 1953). See Sproul v. 
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Conclusion 


The cases which have been footnoted 
were, in many instances, selected from 
among several possible choices. Complete 
coverage was not an objective. Instead, 
the attempt was to illustrate some of the 
types of product problems currently receiv- 
ing judicial attention, especially in the ap- 
pellate courts. Obviously, a study of the 
unreported cases, as well as of claims set- 
tled before and during trial, would add 
greatly to a proper understanding of the 
substantive and adjective problems in- 
volved in product liability. 

The manufacturer is most interested in 
protecting the good name, and thus the 
saleability, of its product. In order that 
maximum control be retained over the nu- 
merically greater bulk of small claims, cau- 
tion may dictate the advisability of self- 
insuring up to a certain amount and ob- 
taining products liability insurance only 
for excess limits—to insure against disaster 
in the event of one or several large claims. 
No matter whether limited or full protec- 
tion is desired, it must be borne in mind 
that the date of the accident is the time 
when the policy must be in force if the 
risk is to be shifted from the manufacturer 
to the insurer. 





Cuddy, 280 P. 2d 158 (Cal. 1955), involving suit by 
bailee of an invalid walker against the bailor who 
unsuccessfully sought to defend on the ground of 
an exculpatory provision in the contract; Fire 
Ass’n of Phila. v. Allis-Chalmers Mfg. Co., 129 F. 
Supp. 335 (N.D. lowa, W.D. 1955). 
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INTERESTING READING 


Suggested by 


MILLER MANIER** 
Nashville, Tennessee 


TREE FALLING ON 
TRUCK CONSTITUTES 
COLLISION WITHIN POLICY 


Barnard v. Houston Fire & Casualty 
Ins. Co., La. App., 81 So. 2d 132. 


It has been decided by the Court of Ap- 
peal of Louisiana that damage caused an 
insured truck by felling of a tree onto the 
truck is within the coverage of a collision 
policy. The truck was destroyed when 
workmen who were sawing or cutting a 
tree caused it to fall upon the truck. In 
reaching its conclusion, the court distin- 
guished that line of cases involving wind- 
storms and other acts of God which cause 
objects to fall upon insured vehicles. 

The insurer has argued that the tree was 
a falling object and therefore was excluded 
by the effect of language used in a state- 
ment under the comprehensive provision of 
the policy. This statement provided that 
the policy covered all losses except those 
caused by collision or upset and also pro- 
vided that loss covered by falling objects 
should not be deemed loss caused by col- 
lision or upset. The court disposed of this 
contention by saying that since insured 
paid no premium for and received no pro- 
tection under the comprehensive provi- 
sions of the policy, those provisions consti- 
tuted no effective part of the insurance con- 
tract and could not be considered in de- 
termining the coverage afforded by the col- 
lision provisions. Opinion by Ayres, J. 


PRUDENCE DICTATES USE OF 
DISCOVERY DEVICES 


Kotsonaros v. State of Minn., Ariz., 
290 P. 2d 478. 


The importance of using discovery de- 
vices has been emphasized by the Supreme 


_ “Used with special permission of West Publish- 
ing Company, St. Paul, Minnesota. All republica- 
tion rights are reserved. 

**Of the firm of Manier, Crouch and White; 
Regional Editor, Southwestern Region. 


Court of Arizona. The State of Minnesota 
brought an action to recover state income 
taxes. In an attempt to prove its case it 
called defendant to the stand for cross-ex- 
amination under the rule as an adverse 
party. During the questioning the State 
of Minnesota elicited the response that the 
defendant had paid his taxes. This result- 
ed in judgment for the defendant. How- 
ever, the State of Minnesota obtained a 
new trial on the ground of surprise and 
defendant appealed. The Supreme Court 
of Arizona emphasized that one of the spe- 
cific grounds for new trial under the Ari- 
zona Rules was accident or surprise which 
“could not have been prevented by ordi- 
nary prudence.” The Court concluded: 
“Plaintiff's failure in this case to make use 
of any of the procedures provided by our 
rules to determine exactly what the ad- 
verse party would testify to, constitutes 
failure to exercise ordinary prudence. 
When a party is basing his entire case on 
something as uncertain as the testimony of 
an adverse party, prudence demands that 
he use some of the discovery devices pro- 
vided by the rules of pleading to ascertain 
in advance what the testimony will be, or 
to use the pretrial information to impeach 
the testimony at the trial if it is of a sur- 
prising and contrary nature.” Opinion by 
LaPrade, Chief Justice. 


LAST CLEAR CHANCE 
INAPPLICABLE IN COMPARATIVE 
NEGLIGENCE CASES 


Loftin v. Nolin, Fla., 81 So. 2d 200. 


The justification for the doctrine of last 
clear chance passes with the adoption of a 
comparative negligence statute, according 
to the Supreme Court of Florida. 

The problem arose in a railroad crossing 
accident case. The state has a statute pro- 
viding for proportionate recovery from 
railroads based upon comparative negli- 
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gence. In making this pronouncement, the 
Court expressly overruled its previous de- 
cisions on the question. Spoto, J., dissented. 


LIFE POLICY PROCEEDS EXEMPT 
FROM INCOME TAX 


Jones v. C. I. R., C.A. 7, 222 F. 2d 891. 


Under former Internal Revenue Code 
§ 22 (b) (1) (a similar provision of the 
1954 Code is found in 26 U.S.C.A. § 101) 
amounts received under a life insurance 
contract, paid by reason of the death of the 
insured, were excluded from gross income 
for income tax purposes. In a recent con- 
struction of that provision, the United 
States Court of Appeals has declared that 
such exclusion applied to payments made 
by the insurer under an agreement with 
the beneficiary whereby the monthly in- 
stallments were reduced and were payable 
for a longer period than provided in the 
original life policy. The payments under 
the agreement were made, the Court said, 
by reason of the death of the insured, not- 
withstanding the fact that the insurer des- 
ignated the agreement an annuity contract. 
Opinion by Duffy, Chief Judge. 


COURT ADMITS 
RADAR SPEEDMETER READINGS 


State v. Dantonio, N.J., 115 A. 2d 35. 


The most recent pronouncement concern- 
ing the admissibility of radar speedmeter 
readings in a prosecution for speeding has 
come from the Supreme Court of New Jer- 
sey. That Court, speaking through Jacobs, 
J., said that “* * * evidence of radar speed- 
meter readings should be received in evi- 
dence upon a showing that the speedmeter 
was properly set up and tested by police of- 
ficers without any need for independent 
expert testimony by electrical engineers as 
to its general nature and trustworthiness.” 
The Court compared the speedmeter with 
other scientific advancements such as X- 
ray machines as to the accuracy of which 
the Court will take judicial notice rather 
than requiring expert proof. The officers 
operating the speedmeter had tested it 
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against the speedometer in one of the of. 
ficer’s automobiles. The Court indicated 
that it would have been well for the state 
to have shown that the speedometer had 
been recently tested but held that defend. 
ant was not in a position to attach the ac. 
curacy of the speedometer since the ques- 
tion had not been raised at the trial. 


TAX EXEMPTION OF TORT 
RECOVERY IMPROPER 
CONSIDERATION FOR JURY 


Maus v. New York, C. & St. L. R. Co., 
Ohio App., 128 N.E. 2d 166. 


The Court of Appeals of Ohio has an- 
nounced in an action under the Federal 
Employers’ Liability Act, 45 U.S.C.A. § § 
51 et seq., that it is improper for the jury 
in determining the question of damages to 
consider the fact that the award is exempt 
from federal income tax. The Court point- 
ed out that in such an action the plaintiff 
was entitled to recover, in addition to loss 
of wages, damages for pain, suffering and 
mental anguish. The Court said, “To per- 
mit an instruction, as requested herein, 
there should be an inquiry as to the 
amount allowed for actual loss of wages 
plus probably future loss of earnings, for, 
as to those matters, the injured person, if 
he had not been injured and had he con- 
tinued to work, would have paid income 
taxes on all of his earnings.” The Court 
continued, “The result of several such in- 
quiries would so complicate the trial of a 
personal injury action into an intricate 
discussion of tax and non-tax liabilities, 
and so confuse the ordinary jury with tech- 
nical tax questions as to defeat the pur- 
pose of a trial.” Opinion by Hunsicker, J. 


CONDITIONAL SELLER 
OUTSIDE AUTOMOBILE 
OWNERSHIP LIABILITY STATUTE 


Federated Mut. Implement & Hard- 
ware Ins. Co. v. Rouse, U.S.D.C.N.D. 
Iowa, 133 F. Supp. 226. 


The United States District Court for the 
Northern District of Iowa has declared 
that an automobile dealer who sells an 
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automobile on conditional sales contract is 
not an owner within the Iowa Ownership 
Liability Statute, I.C.A. § 321.8 et seq., 
making a motor vehicle owner liable for 
the tortious conduct of one operating the 
vehicle with his consent. The statute in 
its definition of owner so provides but the 
problem arose when the legislature in 1953 
enacted a Motor Vehicle Certificates of 
Title Act, I1.C.A. § 321 et seq. This Act 
provides, “No court in any case at law or 
equity shall recognize the right, title, claim 
or interest of any person in or to any ve- 
hicle subject to registration sold or dis- 
posed of, or mortgaged or encumbered, un- 


less evidenced by a certificate of title 
es 2” 


The dealer sold an automobile on con- 
ditional sales contract and had the buyer 
sign the form on the reverse of the certifi- 
cate of title entitled “Application for Cer- 
tificate of Title” without filling in the 
blanks in the form. The buyer returned 
the certificate to the seller who placed it 
in his files without executing the form en- 
tiled “Reassignment By Iowa Licensed 
Dealer” also contained on the reverse side 
of the certificate. The certificate therefore 
did not portray the transfer to the buyer 
as required by the 1953 Act. 


In searching for the legislative intent as 
to whether the 1953 Act was meant to en- 
compass the provisions of the Ownership 
Liability Act the Court noted that after 
the accident which gave rise to the prob- 
lem occurred, the legislature amended the 
1953 Act to provide that the buyer should 
be deemed the owner. The Court also 
pointed out that the legislature had been 
quick to amend the Ownership Liability 
Act so as to expressly make it inapplicable 
to conditional sellers when the problem 
first arose as to whether it applied to con- 
ditional sellers. The Court said, “It would 
seem that the Iowa legislature and the 
lowa Supreme Court have consistently re- 
pelled all attempts to impose the special 
statutory liability contained in the Own- 
ers’ Responsibility Law on those who were 
not in fact the owners of the motor ve- 
hicles in question.” The Court concluded 
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that the 1953 Act was not intended to 
change the law in regard to conditional sel- 
lers. Opinion by Graven, D.]. 


UNEMPLOYMENT COMPENSATION 
DENIED DURING LAY-OFF 
BECAUSE OF THREATENED STRIKE 


Department of Industrial Relations v. 


Savage, Ala. App., 82 So. 2d 435. 


The Court of Appeals of Alabama has 
denied unemployment compensation to 
workers who were laid off as a result of a 
threatened strike. 

The employer, which was engaged in the 
manufacture of glazed ceramic tile and 
glazed and unglazed face brick, and union 
officials consented to continue operations 
under an expired labor contract while ne- 
gotiations for a new contract were under 
way. Finally an official of the union noti- 
fied the employer that if agreement was not 
reached by a certain date, the plant would 
cease operation until an agreement was 
reached. The employer was further advised 
that in the event of a shutdown neither the 
kiln firemen nor the foremen would be al- 
lowed to stay on to burn off the kilns that 
had not completed the burning cycle. This 
would have resulted in damage to the tile 
in the kilns at the time the fire was ex- 
tinguished. So as to avoid this loss, the em- 
ployer made arrangements to complete all 
operations before the deadline and laid off 
workers in the various departments as soon 
as the particular jobs in which they were 
employed were closed down. This resulted 
in some of the workers being laid off prior 
to the strike date. 


The Alabama law disqualifies individ- 
uals for unemployment compensation 
where the unemployment is directly due to 
a labor dispute. The Court, in an opinion 
by Price, J., held that the unemployment 
was due to a stoppage of work which exist- 
ed because of a labor dispute. The Court 
was of the opinion that the employer was 
within its rights in taking the steps it did 
to protect its property from damage during 
the pendency of the strike. 
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Report of Metropolitan Mid-Winter Meeting of Members 
Of International Association of Insurance Counsel 






April, 1956 


Price H. Toppinc, Chairman 
New York, N. Y. 


HE fourteenth annual Mid-Winter Re- 

ception and Luncheon for members 
of the association and their families and 
friends from the Metropolitan Area was 
held at the Hotel Biltmore in New York on 
January 28, 1956. 

This is a repetition of the annual get- 
together started during World War II 
when transportation was curtailed. 145 
members, wives and friends attended from 
nine states. 

The occasion was particularly honored 
by the presence of a number of distinguish- 
ed guests. President Lester P. Dodd was in- 
troduced and gave brief greetings and com- 
ments about the coming Mid-Winter Ex- 
ecutive Committee Meeting. Mrs. Dodd 
was introduced. Other Executive Commit- 
tee members introduced were Charles 
Pledger (and Mrs. Pledger), the association 
treasurer, Richard Galiher and Frank Van 
Orman (and Mrs. Van Orman). E. Smythe 
Gambrell, president of the American Bar 
Association and one of our members, told 
of his recent activities and interest on be- 
half of the bar association. Leffert Holz, 
Superintendent of Insurance of the state 
of New York, related in a light vein his 
experiences after having been in office for 
just one year. Mrs. Holz was also intro- 
duced. 


Other members of the association who 
were present and were introduced were 
Lionel Kristeller, president of the New 
Jersey State Bar Association, Percy McDon- 
ald, chairman of the A.B.A. Insurance Law 
Section, Harold Gallagher, former presi- 
dent of the A.B.A., and David Maxwell, 
former chairman of the House of Delegates 
of the A.B.A. 

While the foregoing suggests that there 
were many speeches and introductions, in 
fact all was brief, as this occasion is one of 
sociability and not speeches or business. 


Those who attended were: 


Mr. Marcus Abramson, New York, N. Y. 

Mr. Leonard H. Amdursky, Oswego, N. Y. 

Mr. and Mrs. Milton L. Baier, Buffalo, N. Y. 
Mr. and Mrs. Fred Benson, New York, N. Y. 
Mr. and Mrs. Alfred C. Bennett, New York, N. Y. 
Mr. and Mrs. Morgan F. Bisselle, Utica, N. Y. 


Mr. and Mrs. G. Arthur Blanchet, New York, 
N.Y. 

Miss Beverly Blanchet, New York, N. Y. 

Mr. and Mrs. Oscar Brown, Syracuse, N. Y. 

Mr. and Mrs. Patrick F. Burke, Old Saybrook, 
Conn. 

Mr. and Mrs. Ray Caverly, New York, N. Y. 

Mr. and Mrs. Ross Chamberlain, New York, N. Y. 

Mr. and Mrs. Frank Cobourn, Toledo, Ohio 

Mr. David Q. Cohen, New York, N. Y. 

Mrs. Edith Corcoran, New York, N. Y. 

Mr. and Mrs. Robert E. Courtney, Hartford, 
Conn. 

Mr. Joseph Craugh, Utica, N. Y. 

Mr. and Mrs. Thomas P. Curtin, New York, N. Y. 

Mr. Thomas Cusack, New York, N. Y. 

Mr. James Dempsey, White Plains, N. Y. 

Mr. and Mrs. Peter Devine, Camden, N. J 

Mr. and Mrs. Herbert Dimond, New York, N.Y. 

Mr. and Mrs. Lester P. Dodd, Detroit, Mich. 

Mr. and Mrs. James B. Donovan, New York, N. Y. 

Mr. Walter G. Evans, New York, N. Y. 

Mr. and Mrs. Joseph Fay, Hartford, Conn. 

Mr. Ernest Fields, New York, N. Y. 

Dean John F. X. Finn, New York, N. Y. 

Mr. Meyer Fix, Rochester, N. Y. 

Mr. Richard W. Galiher, Washington, D. C. 

Mr. and Mrs. Donald Gallagher, Albany, N. Y. 

Mr. Harold Gallagher, New York, N. Y. 

Mr. E. Smythe Gambrell, Atlanta, Ga. 

Mr. and Mrs. Eugene C. Gerharth, Binghamton, 

Y 


Mr. Edward German, Philadelphia, Pa. 

Mr. Paul Gouldin, Binghamton, N. Y. 

Mr. and Mrs. Alex Gourlay, New York, N. Y. 

Mr. and Mrs. Joseph Graham, New York, N. Y. 

Mr. and Mrs. Richard Hartig, New York, N. Y. 

Mr. Paul Hassett, Buffalo, N. Y. 

Mr. and Mrs. Leffert Holz, New York, N. Y. 

Mr. William A. Hyman, New York, N. Y. 

Mr. and Mrs. George Ingalls, Binghamton, N. Y. 

Mr. William Kiley, Oneida, N. Y. 

Mr. John Kinney, Syracuse, N. Y. 

Mr. and Mrs. Lionel Kristeller, Newark, N. J. 

Mr. J. Harry La Brum, Philadelphia, Pa. 

Miss Evelyn Lahey, New York, N. Y. 

Mr. Donald Mawhinney, Syracuse, N. Y. 

as and Mrs. David F. Maxwell, Philadelphia, 

a. 

Mr. and Mrs. Al Mayer, Philadelphia, Pa. 

Mr. Neil McCurn, Syracuse, N. Y. 

Mr. Herbert McDevitt, New York, N. Y. 

Mr. W. Percy McDonald, Memphis, Tenn. 

Mr. and Mrs. David McLaughlin, New York, 
N. ¥. 

Mr. and Mrs. Edward McLaughlin, Syracuse, 
nm. ¥. 

Mr. Clarence E. Mellen, New York, N. Y. 

Mr. Alfred J. Morgan, Jr., New York, N. Y. 

Mr. and Mrs. John E. Morris, New York, N. Y. 

Mr. and Mrs. George Morrison, New York, N. Y. 

Mr. and Mrs. Thomas Mount, Philadelphia, Pa. 

Mr. and Mrs. Joseph B. Murphy, Syracuse, N. Y. 

Mr. and Mrs. Joseph F. Murphy, New York, N. Y. 

Mr. and Mrs. Joseph O’Brien, Brooklyn, N. Y. 
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Mr. and Mrs. Alexander Orr, Jr., New York, N. Y. 

Miss Madeline Ossman, New York, N. Y. 

Miss Norma Oswald, New York, N. Y. 

Mr. Edward Pacelli, New York, N. Y. 

Mr. John Paper, New York, N. Y. 

Mr. and Mrs. Charles E. Pledger, Jr., Washington, 
D. C. 

Mr. Junius Powell, New York, N. Y. 

Mr. and Mrs. Raymond J. Scully, New York, N. Y. 

Mr. William Shumate, New York, N. Y. 

Mr. Edward Spencer, Syracuse, N. Y. 

Mr. Archie M. Stevenson, New York, N. Y. 

Mr. and Mrs. Hubert C. Stratton, Syracuse, N. Y. 

Mrs. Mary Stuber, Philadelphia, Pa. 

Mr. Thomas Sullivan, Rochester, N. Y. 

Mr. and Mrs. Paul R. Taylor, Penn Yann, N. Y. 

Mr. L. K. Thaler, Ithaca, N. Y. 

Mr. Manley Thaler, Ithaca, N. Y. 
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Mr. Carlton Thompson, Binghamton, N. Y. 

Mr. and Mrs. Price H. Topping, New York, N. Y. 

Miss Isabel Trowbridge, New York, N. Y. 

Mr. Warren C. Tucker, Utica, N. Y. 

Mr. Mark Turner, Buffalo, N. Y. 

Mrs. Jane Van Ingen, Albany, N. Y. 

Mr. and Mrs. Francis Van Orman, Newark, N. J. 

~" - Mrs. Wayne Van Orman, New York 
. and Mrs. Richard Wagner, New York, N. Y. 
. and Mrs. Thomas Watters, New York, N. Y. 
. Luther Ira Webster, Rochester, N. Y. 
. and Mrs. Troward Wells, Philadelphia, Pa. 

and Mrs. Victor D. Werner, New York, N. Y. 

Mr. and Mrs. George Whitehead, New York, 
N. ¥. 

Mr. Melvin Zurett, Rochester, N. Y. 


Medical Malpractice in the Treatment of Cancer 


T. J. BLACKWELL* 
Miami, Florida 


ITHIN the last few months, a 
magazine of large national circula- 
tion hasc carried an article entitled, “Why 
Doctors Face So Many Lawsuits”. Therein, 
a question was propounded as to whether 
mounting malpractice claims indicate that 
physicians and surgeons have become more 
negligent, or whether, on the other hand, 
patients expect too much of their doctor. 
The legal aspects of the matter have since 
been ably discussed in an article entitled, 
“Medical Malpractice—A Changing Pic- 
ture”, by Mr. R. Crawford Morris of Cleve- 
land, a member of the malpractice commit- 
tee of the International Association of In- 
surance Counsel.* Therein, the recent case 
of J. T. Rogers, plaintiff, v. Dr. Julian F. 
Baldor, defendant,’ was alluded to. 
It is believed that a further review of the 
Baldor case may be of interest as it in- 
volved not only malpractice but the treat- 


ment of cancer, in which judgment against . 


the physician-defendant for $65,000 was en- 
tered upon a jury verdict which the Florida 
Supreme Court affirmed. 

It is well known that cancer is on the 
increase. The latest statistics and estimates 


*Of the firm of Blackwell, Walker & Gray; mem- 
ber of the Malpractice Committee. 

*Look, Nov. 1, 1955; Reader’s Digest, Jan. 1956. 

*Insurance Counsel Journal for January, 1956, 
page 23. 

*81 So. 2d 658 (Oct. 1954). 


show that the reported cancer incidence 
rate in 1947 was 319 per 100,000 popula- 
tion, 30% higher than in 1937. More than 
500,000 new cases of cancer are being diag- 
nosed in the United States each year; this 
number will increase to more than 750,000 
by 1975. Under prevailing conditions, 32 
out of every 100 newborn children may be 
expected to develop cancer at some time 
during their lives, 3 by age 45, 14 by age 
65, and 23 by age 75. For a number of sites 
of cancer origin, the data suggest that 
some progress has been made in the man- 
agement of the cancer problem. Further 
substantial advances are within reach 
through fuller utilization of available tech- 
niques. Half of all forms of cancer orig- 
inate in organs accessible to direct exami- 
nation by the physician in his own office; 
yet exclusive of skin cancer, only 50% of 
cancer developing: in accessible sites is be- 
ing diagnosed while it is localized at the 
site of origin.‘ 

In the Baldor case, the plaintiff was an 
elderly farmer living in the Tampa area 
and the defendant, Dr. Baldor, was a duly 
licensed medical doctor who had practiced 
his profession in Hillsborough County, 
Florida, for more than twenty years. The 
plaintiff alleged negligence on the part of 
the defendant in three counts. 


*J.4.M.A. Vol. 159, No. 17 (Dec. 24, 1955), p. 
1628. 
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First, it was alleged that the treatment 
afforded by the defendant for the cancer 
(carcinoma) on the lower lip of the plain- 
tiff, in the form of “shots” and known as 
the “Koch Treatment” was not a proper 
treatment and was not an accepted method 
of treatment by physicians and surgeons of 
ordinary skill and learning in Hillsbor- 
ough and in similar communities. As to 
this, it was asserted that if Dr. Baldor had 
resorted to one of the three methods gen- 
erally accepted in the locality, namely, 
x-ray, radium or surgery, that plaintiff's 
condition would not have progressed to a 
critical and lethal stage.’ 


A second charge was that after Dr. Bal- 
dor had treated the plaintiff by chemo- 
therapy, or injections of glyoxylide,.”4 the 
substance constituting, in part, the Koch 
process, for several months, without success 
and during which time the cancer had 
grown worse, the defendant should have 
realized that the treatment was not appro- 
priate for the plaintiff's case and should 
have abandoned it resorting, instead, to 
one of the three generally accepted meth- 
ods of treatment, that is, x-ray, radium or 
surgery. As to this, he charged that Dr. 
Baldor negligently exercised his medical 


skill and judgment.’ 


*J.A.M.A. Vol. 111, No. 17 (Oct. 22, 1938), p. 
1581; Vol. 112, No. 15 (Apr. 15, 1939), p. 1460; Vol. 
116, No. 22 (May 31, 1941), p. 2525; Vol. 118, No. 
9 (Feb. 28, 1942), p. 734; Vol. 118, No. 16 (Apr. 18, 
1942), p. 1373; Vol. 119, No. 6 (June 6, 1942), p. 
502; Vol. 121, No. 9 (Feb. 27, 1943), p. 691; Vol. 
122, No. 6 (June 5, 1943), p. 389; Vol. 130, No. 15 
(Aug. 7, 1948), p. 1333; Vol. 139, No. 2 (Jan. 8, 
1949), p. 94. See also, footnotes 10, 17 and 22. 

"Bartholomew v. Butts, 5 N.W. 2d 7, 232 Iowa 
776; Mann v. Grim-Smith Hospital & Clinic, 147 
S.W. 2d 606, 347 Mo. 348; Hardy v. Dahl, 187 S.E. 
788, 210 N.C. 530; Duckworth v. Bennett, 181 A. 
558, 320 Pa. 47; Reed v. Church, 8 S.E. 2d 285, 175 
Va. 284. 

*"Glyoxylide. The defendant testified that gly- 
oxylide comes in two strengths, namely a “6X” 
solution and a “12X” solution. The first was de- 
scribed as a “one to one million solution of a par- 
tial oxidizer, and the reaction product of acetyl 
alderhyde, ethyl alcohol and sulphuric acid. The 
12X solution, it was said, was of a potency stepped 
up 50% above the 6X solution. 

*A physician is not liable for errors of profession- 
al judgment. See Christie v. Callahan, 124 F. 2d 
825, 75 U.S. App. (D.C.) 133; Scott v. McPheeters, 
92 P. 2d 678, 33 Cal. App. 2d 629, hear. den. 93 P. 
2d 562, 33 Cal. App. 2d 629; Adams v. Boyce, 99 
P. 2d 1044, 37 Cal. App. 2d 541, cert. den. 61 S. Ct. 
137, 311 U.S. 694, 85 L. Ed. 449; Hill v. Boughton, 
1 So. 2d 610, 146 Fla. 512, 134 A.L.R. 678; Kirch- 
ner v. Dorsey & Dorsey, 284 N.W. 171, 226 Iowa 
293; Hazard Hospital Co. v. Coombs’ Adm’r, 92 
S.W. 2d 35, 263 Ky. 252; Meador v. Arnold, 94 
S.W. 2d 626, 264 Ky. 378; Simon v. Freidrich, 296 
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The third assignment was that when the 
plaintiff's condition grew worse, Dr. Baldor 
abandoned him without making arrange- 
ments for other or further treatment. It 
was charged that this abandonment 
amounted to a breach of duty and to ac. 
tionable negligence on the part of the de- 
fendant.” 

Dr. Baldor, in answering the allegations 
against him, denied that the injection 
which he gave the plaintiff and other ther- 
apy known as the “Koch Treatment” are 
not proper treatment;” he denied that the 
treatment was ineffective, inadequate or er- 
roneous and asserted that he was not negli- 
gent in failing to resort to x-ray, radium 
or surgery when the lesion did not respond 
to his treatment. He also denied the aban- 
donment of his patient. The defendant 
plead further that the plaintiff was con- 


*Abandonment is not actionable unless pain and 
suffering, or damages, proximately result. See Bolles 
v. Kinton, 263 Pac. 26 (Col. 1928), 56 A.L.R. 814; 
Physicians and Surgeons, 70 C.JS. 7 48; L.R.A. 
Digest, Vol. 7, p. 7710; Saunders v. Lischkoff, 188 
So. 815, 137 Fla. 826; Williams v. Tartar, 151 S.W. 
2d 783, 286 Ky. 717; Walden v. Jones, 158 S.W. 2d 
609, 289 Ky. 395, 141 A.L.R. 105; Baird v. National 
Health Foundation, 144 S.W. 2d 850, 235 Mo. App. 
594; Groce v. Myers, 29 S.E. 2d 553, 224 N.C. 165; 
Gross v. Partlow, 68 P. 2d 1034, 190 Wash. 489; 
Gray v. Davidson, 130 P. 2d 341, 15 Wash. 2d 257, 
aff'd 136 P. 2d 187. 

Smith v. Dept. of Reg. & Ed., 106 N.E. 722, 412 
Ill. 332. There, Dr. Smith had sought to disqualify 
the medical committee by a petition alleging that 
its members were members of the American Med- 
ican Association and that “The American Medical 
Association is a moving force behind the proceed- 
ings to revoke the license of appellant; that as an 
organization it has gone on record denouncing the 
‘Koch Treatment for Cancer,’ and that it has for 
the past few years entered upon a crusade to ‘drive 
all doctors using it out of business;’ that in the 
Journal of A.M.A. from 1921 to 1949 there have 
appeared twenty-one articles viciously condemning 
the ‘Koch Treatment’; that the American Medical 
Association has joined with the public press of 
Chicago in not only condemning the ‘Koch Treat- 
ment’ but in characterizing appellant as the num- 
ber one quack of Chicago; . . .” See, also, Foot- 
note 22. 





N.Y.S. 367, 163 Misc. 112; Steffens v. Hewitt, 2 
Ohio Supp. 122; McBridge v. Roy, 58 P. 2d 886, 
177 Okla. 233; Hembree v. von Keller, 119 P. 2d 
74, 189 Okla. 439; Giusti v. C. H. Weston Co., 108 
P. 2d 1010, 165 Or. 525; Hodgson v. Bigelow, 7 A. 
2d 338, 335 Pa. 497; Blankenship v. Baptist Me- 
morial Hosp., 168 S.W. 491, 26 Tenn. App. 131; 
Floyd v. Walls, 168 S.W. 2d 602, 26 Tenn. App. 151; 
Baker v. Wycoff, 79 P. 2d 77, 95 Utah 199; Domina 
v. Pratt, 18 A. 2d 198, 111 Vt. 166, fol. in 18 A. 2d 
204, 11 Vt. 178; Sinclair v. Haven, 89 P. 2d 820, 
198 Wash. 651; Costa v. Regents of Univ. of Cal., 
254 P. 2d 85 (Cal., 1953). 
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tributorily negligent in not faithfully ad- 
hering to instruction.” 

Following a jury trial in the Circuit 
Court of Hillsborough County, which 
lasted about two weeks, a verdict in favor 
of the plaintiff for $65,000 was returned, 
upon which judgment was entered and Dr. 
Baldor, in due course, appealed to the Su- 
preme Court of Florida for review. There, 
at the initial hearing, the judgment of the 
lower court in an opinion by Acting Chief 
Justice Thomas was reversed, but the court 
was divided, a dissenting opinion having 
been filed by Mr. Justice Drew, it being 
concurred in by Mr. Justice Terrell. How- 
ever, a rehearing was granted, and on this 
the lower court was affirmed in an opinion 
prepared by Mr. Justice Hobson. 

Mr. Justice Thomas’ opinion contains 
the following: 


“No doubt is cast on the respectability 
of the physicians who testified that they 
used the treatment employed by the ap- 
pellant. Some of them were emphatic in 
their condemnation of the ‘classical’ 
methods which the appellant is now 
charged with failure to use. 

“We cannot by judicial pronounce- 
ment decide a question that challenges 
the talent and thought of the medical 
and allied professions. By approving the 
verdict and judgment fixing responsibil- 
ity on the appellant, we could come per- 
ilously close to determining as a matter 
of law that some treatment other than 
the one he used, the Koch method, was 
the one to become a boon to numberless 
sufferers. How strange would now ap- 
pear a judicial decision made a few gen- 
erations ago that a physician who did 
not bleed his patient was so callous to 


“Dr. Baldor’s ninth defense contained an aver- 
ment “that in addition to the three manual ma- 
nipulations methods, described in the Complaint— 
ie, radium, x-ray and surgery—, otherwise de- 
scribed as classical or orthodox methods twenty 
years ago, today, both chemistry and biological 
methods are utilized either separately or in con- 
junction with the three classical methods in the 
treatment of cancer, either for the purpose of ef- 
fecting a cure or retardation or relieve suffering, 
namely, Glyoxylide (one of the chemical reagents 
of the Koch Treatment for cancer and used by 
Dr. Baldor in the instant case), Krebiozen, nitrogen 
mustard (used in the treatment of King George 
recently before and after surgery), Dr. Cole’s vac- 
cine, isotopic carbon techniques, bogomolets, rec- 
ticu-lactotoxic serum, urethane, colchicine, methyl 
iodide (testosteron), sex hormones, podophyllin and 
other methods of Bruda and Pheiffer, and the 
recent German vaccine of Professor Von Beahmer.” 
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accepted treatment that he was a mal- 
practitioner! 

“The testimony of numbers of physi- 
cians who took the witness stand is in 
hopeless conflict about the wisdom of 
using the method employed by the ap- 
pellant and about the efficacy of radium, 
x-ray and surgery. At least one of them 
expressed the opinion that x-ray was 
more detrimental than beneficial. 

“The record is largely devoted to an 
erudite discussion on the merits and de- 
merits of various treatments by physi- 
cians eminently qualified to participate. 
Though it is most interesting and en- 
lightening, it is not too convincing be- 
cause of the divergence of views. On one 
thing they agree: there is not yet a cer- 
tain cure. 

“To our minds the testimony lacks 
much as a basis for a verdict that the 
appellant should compensate the ap- 
pellee. 

* * * *& & 

“The verdict requested by the appel- 
lant should have been directed so the 
judgment in favor of appellee is 

“Reversed.” 


In that opinion, Mr. Justice Thomas 
pointed out that it was charged in the com- 
plaint that plaintiff engaged the defendant 
to treat a growth on his lip which had been 
present about two months and had been 
diagnosed as cancer. In nine months the 
cancer had so spread that it involved plain- 
uff’s lip and chin but the defendant had 
not meanwhile recommended or used x-ray, 
radium or surgery to alleviate the condi- 
tion. The defendant then discharged the 
plaintiff. It was alleged that the defendant 
should have known that the lesion could 
not be properly treated with “shots” and 
should have changed the treatment when 
it was obvious that the condition worsened, 
and further that the appellant should not 
have abandoned the plaintiff without ar- 
ranging for other attention. It was averred 
that in the vicinity, radium, x-ray and sur- 
gery were the approved methods of treat- 
ing such malignancy. Lack of ordinary skill 
and diligence on the part of the defendant 
were charged virtually to have destroyed 
the plaintiff. 

Mr. Justice Thomas said that the plain- 
tiff’s own analysis of his complaint, as given 
in his brief, was that it sought “damages 
in three phases”; (1) for not applying “the 
means .. . ordinarily and generally used by 
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other physicians and surgeons of ordinary 
skill and learning . . . in Hillsborough 
County, Florida, and similar communities” 
in treating plaintiff's disease with glyoxy- 
lide; (2) for failing to change to radium, 
x-ray or surgery when he realized that the 
treatment was ineffective; (3) for abandon- 
ment of plaintiff “by sending him home 

. . without arranging for any other med- 
ical attention”. 

The court was then of the opinion that 
the gist of the whole controversy was the 
propriety of treatment administered;* that 
is, the Koch method versus surgery or irra- 
diation. 

The opinion then points out that there 
was no doubt about diagnosis, both plain- 
tiff and defendant knowing at the time of 
the first conference that the growth was 
malignant.” It is plain to us, too, the court 
said, that no importance can be given the 
suggestion that failure to advise the plain- 
tiff, when his condition did not improve, 
that he should resort to surgery or irradia- 
tion amounted to malpractice. From plain- 
tiffs own testimony, it was clear to the 
court that plaintiff declined surgical treat- 
ment when it was suggested by a physician 
whom he consulted before seeing Dr. Bal- 
dor. His attitude, the court said, may best 
be learned by quoting his statement. When 
asked why he had a “shot” administered 
by the defendant after surgery had been 
recommended by the other physician, he 
replied, “I did not want to be cut on.” 
When asked why he did not “want to be 
cut on,” he said, “For I heard so many 
people say it would scatter.” The court 
could find no logic in the argument that 
abandonment of the plaintiff by the de- 
fendant would shorten the latter’s life. If 
the premise of improper treatment is 
sound, the court said, then the so-called 
abandonment would have been to the ap- 
pellee’s advantage had it occurred earlier. 

The controlling question, the court said, 
is whether a physician is guilty of malprac- 


“If the treatment recommended and applied by 
a physician was proper treatment for the malady 
from which the patient suffered, the defendant 
would not be liable for using such treatment even 
though it did not produce good results. Hill v. 
Boughton, 1 So. 2d 610, 146 Fla. 512, 134 A.L.R. 
678. 

*If the prognosis at the outset was unfavorable, 
Dr. Baldor was not necessarily bound, ethically, to 
inform Mr. Rogers of that fact, according to the 
view of the matter entertained by learned physi- 
cians. See, in this connection, the scholarly disser- 
tation of Dr. Hubert Winston Smith in 19 Tenn. 
L. Rev. 349 (1946). 
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tice who uses a method other than x-ray, 
radium and surgery in the treatment of 
cancer, by that act alone. It was pointed 
out that the defendant conceded that the 
three methods last mentioned “have the 
blessing of the American Medical Associa- 
tion” but that he contended that there is 
no sure cure for cancer and no “unanimity 
of opinion as to which of the stated rem- 
edies should be employed in a given case.” 

It was said that the court would take 
judicial notice of the supreme effort being 
made by the members of the medical pro- 
fession and by the citizenry as well to con- 
quer the great human killer, cancer. The 
court commented that the fight is unrelent- 
ing; that organizations against cancer are 
active everywhere; and drives for funds to 
finance its conquest are constant. The 
court observed, too, that the reason for the 
intensive campaign to conquer cancer is 
that the disease is, of course, out-of-hand, 
and because the remedy is so far undis- 
covered. 

The court went on to say that the record 
in this case abounds in references by med- 
ical experts to such terms as chemotherapy, 
hormones, synthetic chemical compounds, 
nitrogen mustard, folic acid, aminopterin, 
urethane, Krebiozen, oxidation enzymes, 
escharotics, bacteriophage, benzoquinoline, 
and antigen. Too, that one of the plain- 
tiff’s own witnesses said that “17% to 18%” 
of the money of the American Cancer So- 
ciety allocated to research is spent in the 
field of chemotherapy. 

The court said that it did not propose 
to indicate what, from the record in the 
case, would appear to be proper treatment 
of cancer under given circumstances. The 
members of the court are not physicians, 
it said, and had no light on the subject ex- 
cept such as was shed by the testimony of 
the medical experts, who were not in ac- 
cord. The court did voice conviction, how- 
ever, that the heroic effort being made by 
members of the medical profession and 
other scientists only emphasizes that an 
enemy is so far being fought in the dark 
and that one man should not be condemned 
upon the fact alone that he chose a weapon 
that another may consider a mere reed. 

From the record and the background on 
which it was superimposed, the court could 
find no reason to invoke the rule that the 
matter was one for the jury which the jury 
by its verdict had settled. There could 
have been no clear-cut issue, it was said, 
whether the defendant committed malprac- 
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tice when he used a certain method in 
treating a disease for which no cure has 
been discovered. In the absence of cure 
there is agreement; so it cannot be logically 
declared that the jury could determine the 
responsibility of the defendant to use a 
treatment that might be, from the wit- 
nesses they chose to believe, more accept- 
able.“ If there is no certain cure and if the 
physician did not indulge in quackery by 
representing he had one, both of which 
were negatived by testimony, then the is- 
sues raised by the pleadings in this case and 
the facts built around them did not justify 
the jury in concluding that for the plain- 
tiff's misfortune the defendant should 
pay, the opinion recited. 

A minority opinion was prepared by Mr. 
Justice Drew, concurred in by Mr. Justice 
Terrell. Therein, they agreed that the 
plaintiff should not recover for alleged fail- 
ure to employ one of the treatments which 
plaintiff contended was recognized and ac- 
cepted in Hillsborough County, instead of 
glyoxylide."A The minority opinion pro- 
ceeds to say that the dissenters were of the 
opinion that competent and substantial 
evidence was contained in the record, ac- 
cording to their belief, to sustain the judg- 
ment rendered, on the basis that the 
treatment given should have been discon- 
tinued after it became apparent that the 
cancer was becoming worse, and that the 
failure to discontinue such treatment re- 
sulted in damage to the plaintiff. The 
opinion recites also that there was compe- 
tent substantial evidence in the record, 
which the jury could have believed, to the 
effect that the defendant abandoned the 
plaintiff. 


As above indicated, a rehearing was 
granted, and in connection therewith a 
further opinion was prepared by Mr. Jus- 
tice Hobson. In this opinion, it was said 
that the verdict and judgment below should 


“Supporting authorities are Dahl v. Wagner, 87 
Wash. 492, 151 Pac. 1079, 1080; Staloch v. Holm, 100 
Minn. 276, 111 N.W. 264, 9 L.R.A., NS. 712; 
Gresham v. Ford, 192 Tenn. 310, 241 S.W. 2d 408; 
and Fritz v. Horsfall, 24 Wash. 2d 14, 163 P. 2d 148. 

“In Horowitz v. Schwartz, 74 So. 2d 801, 804, the 
Florida Supreme Court said: “It is a serious matter 
to charge a surgeon with malpractice. He should 
not be convicted on speculation or other than rea- 
sonable proof of the charge.” 

In an action against a physician for malpractice, 
the professional character and reputation of the 
physician is the most important matter at stake. 
The evidence must point conclusively to his negli- 
gence. Foster v. Thornton, 170 So. 459, 125 Fla. 699. 
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be upheld on the basis of plaintiff's second 
claim, i.e., defendant's failure to change 
the treatment when he realized, or might 
have realized, that the treatment employ- 
ing glyoxylide was not proving successful. 

In this last opinion, the court said that 
Dr. Baldor, being a physician, was in a 
position where he knew or should have 
known that the treatment which he had 
administered for a period of time was fail- 
ing to arrest the disease, and that the pa- 
tient’s condition was growing steadily and 
permanently worse. Quite understandably, 
the court reasoned, the plaintiff, a farmer 
of advanced age and meager education, did 
not want to “be cut on”, if surgery could 
be averted, and by the same token he 
would have resisted treatment by radio- 
active substance, if there was hope of relief 
by the use of means consisting of nothing 
more drastic than “shots”. This, the court 
said, is the hope which Dr. Baldor held out 
to the plaintiff. Proceeding, the court said 
that a majority of its members stood con- 
vinced that upon the record the jury was 
authorized in concluding that Dr. Baldor 
breached his duty to inform his patient, at 
the earliest possible time, that his hope had 
failed and the only prospect of recovery lay 
with other treatment. 


This opinion proceeds to say that all of 
the medical testimony emphasizes the fact 
that time is of the essence in treating can- 
cer. It is the doctor, and not the patient, 
who holds himself out to be, and must be, 
best equipped to detect the warning signs. 
And when treatment is ineffective, it is the 
doctor who must know it first and recom- 
mend other action. The plaintiff in this 
case was not a recalcitrant patient. His 
ultimate submission to surgery proves that 
he did not consider it an unthinkable al- 
ternative when he was at last convinced 
that the Koch treatment had failed. It was 
thought that it was within the province 
of the jury to conclude that the factual 
basis upon which the plaintiff finally acted 
to his benefit should have been provided 
to him by Dr. Baldor at an earlier date 
and that the doctor should not have dis- 
charged his patient “by sending him home— 
without arranging for any other medical 
attention” or different treatment, or even 
suggesting the advisability thereof. There- 
fore, on rehearing, the judgment of the 
trial court was affirmed.” 


*No authority was cited in support of this 
opinion. 





Page 190 


DISCUSSION OF FIRST QUESTION 


Where there are various recognized 
methods of treatment, the physician is at 
liberty to follow the one he thinks best 
and he is not liable for malpractice because 
expert witnesses say that in their opinion 
some method other than the one employed 
would have been preferable. This has been 
recognized by the Supreme Court of Flor- 
ida. In each of the opinions in the Baldor 
case, the stated principle has either been 
expressly recognized or given effect. It has 
been held that the defendant, Dr. Baldor, 
was not guilty of actionable negligence or 
malpractice in administering glyoxylide to 
the plaintiff, under the facts and circum- 
stances of the case. 

This exoneration of Dr. Baldor as to any 
charge of “quackery” in his treatment of 
the plaintiff and in his use of the Koch 
method has come about notwithstanding 
criticism of this therapy voiced by various 
medical experts, and notwithstanding the 
fact that the Koch method has been under 
attack by the American Medical Society for 
twenty-five years or more.”»"A The official 
organ of the medical association, the Jour- 
nal of The American Medical Association, 
has, through different writers and at var- 
ious times, made the accusation that Koch’s 
synthetic antitoxins, benzoquinone and gly- 
oxylide, are without effect, and the use 
thereof amounts to quackery.” But the 
opinion of Mr. Justice Thomas points out 
(apparently without contention to the con- 
trary by the other justices) that the plain- 
tiff had failed to establish that the Koch 
Treatment is without the sanction and ap- 
proval of at least a respectable minority of 
the profession.” 

An allegation of negligence in a choice 
of treatment is refuted, as a matter of law, 
when it is shown that a respectable minor- 


“It is not to be inferred that the American Med- 
ical Association frowns upon the use of all chem- 
ical and biological agents in the treatment of can- 


cer. For instance, the writer is informed that the 
medical profession, generally, accepts nitrogen mus- 
tards as useful in the palliative treatment of malig- 
nant cases of Hodgkin’s disease. And iodine, or the 
eight-day isotope of iodine, is believed by some to 
be the treatment of choice for carcinoma of the 
thyroid gland, qn if there are known metas- 
tases. See, also, footnote 5. . 

*Norden v. Hartman, 285 P. 2d 977 (Cal., 1955); 
Sim v. Weeks, 45 P. 2d 350, 354, 7 Cal. App. 2d 28. 
A charge of negligence in a choice of treatment is 
—_— as a matter of law, by showing that a re- 
spectable minority of expert physicians approved 
the method selected. —— at 
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ity of qualified medical experts approve.” 
Further, when a person seeks treatment of 
a special kind, of his own selection, and 
proceeds to employ a physician who spe- 
cializes in the administration of such treat- 
ment for the express purpose of having the 
selected treatment given, he “assumes the 
risk” of that method of treatment as dis- 
tinguished from the methods employed by 
other schools.” 

Of course, in the Baldor litigation, the 
court could only try the case made by the 
record and could not take judicial notice 
of the mass of medical literature apper- 
taining to the Koch therapy mentioned 
elsewhere. As to this, the case of Alfred 
Fortner v. Dr. William F. Koch,” may be 
of interest. See, also, Smith v. Dept. of 
Reg. & Ed.” 

Comment: It should be carefully noted 
that the foregoing is intended to reflect the 
apparent reaction of the Florida Supreme 
Court to its analysis of the evidence in the 
Baldor case on the question as to whether 
the Koch method amounts to quackery. 
This writer’s belief concerning the Koch 


“Duckworth v. Bennett, 181 Atl. 558, 320 Pa. 47; 
Coon v. Shields, 39 P. 2d 348 (Utah, 1934). If com- 
petent medical authority is divided, physician will 
not be held responsible if, in exercise of his judg- 
ment, he followed course of treatment advocated 
by considerable number of physicians of good 
standing in his community. 

Hardy v. Dahl, 187 S.E. 788, 210 N.C. 530; Reed 
v. Church, 8 S.E. 2d 285, 174 Va. 284; Willett v. 
Rowekamp, 16 N.E. 2d 457, 134 Ohio St. 285, 
wherein it was commented that: “The authorities 
quite generally support the view of the trial court 
that when a patient selects a doctor of a recognized 
school of treatment, he thereby adopts the kind of 
treatment common to that school; and the care, 
skill and diligence with which he is treated must 
be tested by the evidence of those who are trained 
and skilled with reference to the kind of treatment 
adopted by the patient. Nelson v. Dahl, 174 Minn. 
574, 219 N.W. 94; Janssen v. Mulder, 232 Mich. 183, 
205 N.W. 159, and cases cited.” See also 19 A.L.R. 
2d 1219; 70 C.J.S. p. 953, notes 82 and 83; 41 Am. 
Jur. p. 200, notes 9 and 10; Halverson v. Zimmer- 
man (N.D.), 232 N.W. 754; Ballance v. Dunnington, 
(Mich.) 217 N.W. 329; Spead v. Tomlinson, (N.H.) 
59 Atl. 376, 377, 379; State v. Smith, (Idaho) 138 
Pac. 1107, 1110; and Kirschner v. Keller, (Ohio) 42 
N.E. 2d 463. 

261 N.W. 762, 272 Mich. 273. 

See, also, Smith v. Dept. of Reg. & Ed., 106 N.E. 
2d 332, 412 Ill. 332, holding that findings of med- 
ical committee that physician had made false claims 
as to his own skill in the treatment of cancer cases 
was not sustainable on basis of information pos- 
sessed by members of committee, but not disclosed 
in record, but such findings could be sustained only 
by evidence presented at hearing. In action to re- 
voke physician’s license, committee could not take 
judicial notice that “Koch Treatment” was a quack 
remedy. See, also, Footnote 10. 
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“treatment” is in no way presented. How- 
ever, attention is called again to the articles 
which have appeared in the Journal of The 
American Medical Association on this sub- 
ject’ in which the Koch therapy is classi- 
fied as worthless.*4 

Also, reference should be made to the 
case Of Koch v. Federal Trade Commis- 
sion™ involving a proceeding upon a peti- 
tion by William F. Koch, et al., to review 
a cease and desist order issued by the Fed- 
eral Trade Commission, in which order the 
petitioners were required to discontinue 
the use of allegedly false advertisements ap- 
pertaining to the Koth “treatment”. There- 
in, the order under review was affirmed 
and it was held by the Court of Appeals 
for the Sixth Circuit that the evidence sus- 
tained the commission’s findings that 
representations in the Koch advertising 
were misleading and false in material mat- 
ters; that the products involved had no 
therapeutic value; and that the advertise- 
ments in question had been sent both to 
members of the medical profession and to 
lay persons. 


#A The following excerpt is taken from the court’s 
opinion in Koch v. Federal Trade Commission, 6th 
Cir., 1953, 206 F. 2d 311. 

“It was alleged that through the use of these 
statements and representations petitioners repre- 
sented directly or by implication that their product 
‘Glyoxylide’ is an adequate treatment for any type 
or stage of cancer, leprosy, malaria, coronary occlu- 
sion or thrombosis, multiple sclerosis, arteriosclero- 
sis, angioneurotic oedema, obliterative endarteritis, 
asthma, hay fever, dementia praecox, epilepsy, pso- 
tiasis, poliomyelitis, tuberculosis, syphilis, arthritis, 
and osteomyelitis, any type of allergy or infection, 
abscess of the prostate gland, septicaemia, and in- 
sanity; that the product ‘B-Q’ constitutes an ade- 
quate treatment for all infections and their seque- 
lae, including gonorrhea, salpingitis, sinusitis, men- 
ingitis, infantile paralysis, septicaemia, streptococ- 
cus sore throat, pneumonia, undulant fever, ma- 
laria, coronary thrombosis, the allergies, diabetes, 
cancer, arthritis, and the degenerative diseases; that 
the preparation ‘Malonide Ketene Solution’ consti- 
tutes an adequate treatment for the allergic dis- 
eases, infections, diabetes, cancer, double pneu- 
monia, osteomyelitis, and postoperative meningitis, 
and that through the use of the term ‘for allergy, 
cancer, infection’ to describe and refer to properties 
of the aforementioned products, they have repre- 
sented such products to be of therapeutic value in 
the treatment of all infections, cancer and allergies. 

“The Commission in its findings of fact in gen- 
eral sustained the allegations of the complaint, held 
that the advertisements issued by the petitioners 
violated Sections 5 and 12 of the Federal Trade 
Commission Act, 15 U.S.C.A. s. 41 et seq. and or- 
dered that the advertisements be discontinued.” 
“. .. the record as a whole supports the finding 
of the Commission that the representations were 
misleading and false in material matters, that the 
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Discussion of Second Question 


As has been shown above, the basis for 
liability which the court recognized was 
the defendant's dereliction in failing to 
change to radium, X-ray or surgery when 
it appeared that the Koch method of 
treatment was proving ineffective in the 
Rogers case. But a question arises as to 
whether such failure amounted to more 
than an error of judgment, at most, in 
view of the determination which the court 
apparently made on the record before it 
that use of the Koch glyoxylide was not, 
in itself, a wrongful or unauthorized prac- 
tice. 

As has been pointed out, the plaintiff 
sought the defendant for the administra- 
tion of the Koch treatment. He was de- 
sirous of avoiding the use of radium, X- 
ray or surgery and expressly employed the 
defendant to administer treatment by an- 
other method. Dr. Baldor, as a qualified 
medical doctor agreed to administer the 
desired treatment. He had, for a long 
period of time, held himself out to the pub- 
lic as a specialist in Dr. Koch’s method. 
And even if Dr. Koch’s treatment is not 
considered to be effective by the orthodox 
medical profession, Dr. Baldor, in using 
it, would be entitled to the protection af- 
forded a sectarian practitioner, at least. 
One who secures the services of such a 
practitioner is entitled to only what he 
bargains for.* 

But regardless of the foregoing, a physi- 
cian’s liability is measured by the fact that 
he “merely engages that he has that reason- 
able degree of learning and skill which is 
possessed by others of his profession in the 
same locality or by the average physician 
under the same or similar circumstances 
and that he will exercise that skill and 
learning with reasonable care and dili- 
gence . . . Although required to exercise 
his best judgment in the circumstances and 
to look for natural and probable results, if 
he has exercised ordinary care and dili- 
gence he is not responsible for a mistake 
in judgment nor for the occurrence of un- 
expected results which reasonably could 
not have been anticipated.”™ 


*See Hardy v. Dahl and Willett v. Rowekamp, 
supra. See, also, Footnote 6. 

“Bowles v. Bourdon, 213 S.W. 2d 713 (Tex., 
1948). 





products have no therapeutic value, and that the 
advertisements were sent both to members of the 
medical profession and to lay persons.” 
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It is universally held that a physician’s 
error of judgment does not amount to mal- 
practice unless it is so gross as to be incon- 
sistent with the standard of due care.” 

As the Supreme Court of Florida point- 
ed out, the remedy for cancer is yet to be 
discovered. Therefore, in the treatment of 
such a condition, or in the treatment of 
any incurable disease, how is the attend- 
ing physician to determine, under the 
rule which has been laid down by the 
Florida Supreme Court in the Baldor case, 
when one remedial agent or diagnostic 
measure should be abandoned and another 
adopted, in such a manner as to escape lia- 
bilitye On what basis may a jury be 
charged with the responsibility of making 
a determination that, under the circum- 
stances of a given case, the failure of the 
physician to switch from one therapeutic 
agent to another is an error of judgment 
SO gross as to amount to negligence or mal- 
practice? 

It should be remembered the court did 
not say or find, in the Baldor case, that 
the defendant’s failure to change treat- 
ment was a gross error of judgment.” It 
did say that the defendant's failure was, or 
could have been found to be, negligence or 
malpractice. 

The terms “error of judgment” and “neg- 
ligence” are not synonymous.” 

In Meador v. Arnold,” the court said: 


“And where the proof of facts which 
show or tend to show negligence on the 
part of the physician or surgeon depends 
upon expert opinion, if it shows nothing 
more than error of judgment, there is in 
law no proven facts upon’ which the in- 
ference of negligence may be founded. 
Nicholas v. Jacobson, 113 Cal. App. 382, 
298 P. 505. For like reasons where ex- 
pert evidence fails to show negligence of 
the physician or surgeon, and there is no 
evidence to indicate an act or omission 
on his part within the common knowl- 


*See Domina v. Pratt, 13 A. 2d 198 (Vt., 1940). 
See, also, Footnote 8. 

*Gross negligence has been defined as the entire 
absence of care, or very great negligence. Hollander 


v. Davis, 120 F. 2d 131, 132. In some instances, 
gross negligence and willful and wanton miscon- 
duct are synonymous. Crowell v. M. R. & R. Truck- 
ing Co., 157 F. 2d 963, 964; DeWald v. Quarnstom, 
60 So. 2d 919, 922 (Fla., 1952). In Rogers v. Baldor, 
the issue of gross negligence or willful and wanton 
misconduct was not presented. 

*Clifton v. Norfolk & W. Ry. Co., 197 N.E. 392, 
49 Ohio App. 551. 

264 Ky. 378, 94 S.W. 2d 626, 631. 
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edge of a layman, the jury cannot infer 
negligence and a peremptory is proper. 
Nicholas v. Jacobson, supra; Farrell ». 
Haze, 157 Mich. 374, 122 N.W. 197; Mil. 
ler v. Toles, 183 Mich. 252, 150 N.W. 
118, L.R.A. 1915C, 595.” 


In Bailey v. St. Louis-San Francisco R. 
Co.” the court applied the long established 
rule, saying: 


“Physicians and surgeons must be al- 
lowed a wide range in the exercise of 
their judgment and discretion. The sci- 
ence of medicine is not an exact science. 
In many instances there can be no fixed 
rule by which to determine the duty of 
a physician, but he must often use his 
own best judgment and act accordingly. 
By reason of that fact the law will not 
hold a physician guilty of negligence as 
long as he uses his best judgment, even 
though his judgment may prove errone- 
ous in a given case, unless it be shown 
that the course pursued was clearly 
against the course recognized as correct 
by the profession generally. As long as 
there is room for an honest difference 
of opinion among competent physicians, 
a physician who uses his own best judg- 
ment cannot be convicted of negligence, 
even though it may afterward develop 
that he was mistaken. Van Hooser v. 
Berghoff, 90 Mo. 487, 3 S.W. 72; Fau- 
sette v. Grim, 193 Mo. App. 585, 590, 
186 S.W. 1177; Gottschall v. Geiger, 207 
Mo. App. 89, 110, 231 S.W. 87.” 


It is respectfully submitted that in the 
Baldor case, a new and different rule has 
been applied. If it is followed, the domain 
of legal liability in medical malpractice 
will be immeasurably extended. 

The practice of medicine involves both 
art and science. Therapy and the other 
medical sciences are inductive and pro- 
gressive. Experimentation is essential to 
progress therein but the judgment of med- 
ical scientists as to the time, mode and 
manner of the experiment should control 
where the treatment of a patent is involved. 
It is respectfully suggested that it does not 
lie within the capability of lay jurors to 
make the decision in this field, to the ex- 
tent of holding the physician liable in 
damages where his judgment, for any rea- 
son, fails to meet with the approval of the 
jury. 

"296 S.W. 477 (Mo., 1927). 
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Discussion of Third Question 


It has been shown above that the pre- 
vailing opinion, under which recovery was 
permitted, was not based either wholly or 
in part on the theory of abandonment, in 
so far as the opinion of the majority, as 
prepared by Mr. Justice Hobson, reflects. 

In this connection, it may be mentioned 
that the record in this case discloses that 
the plaintiff was discharged by Dr. Baldor 
on May 21, 1951, and that shortly there- 
after his daughter-in-law, who was a wit- 
ness for the plaintiff, took him to the 
Tumor Clinic on Davis Island, in Tampa, 
for treatment. It was contended, through- 
out, that the plaintiff did not receive prop- 
er treatment for his cancerous condition 
until he became a patient of the Tumor 
Clinic. In any event, it does not appear 
that the plaintiff was without attention 
for a period of more than a week, and af- 
terwards could possibly have recovered for 
injuries and damages sustained during 
that period only, as the writer sees it. The 
verdict for $65,000 could hardly have been 
supported by any injuries or damages di- 
rectly and proximately flowing from lack 
of treatment for such a period of time, it 
would seem. 

The defendant contended that he did not 
abandon the plaintiff but determined, af- 
ter nine months of treatment by the Koch 
method, that the plaintiff was not respond- 
ing, and that he accordingly advised the 
plaintiff that the treatment would be dis- 
continued. He contended that the physi- 
cians in Tampa, whom Mr. Rogers had 
consulted, prior to hearing of the Koch 
method, and who had advised surgery, 
were still immediately available, and that 
there was no dearth of medical and surgi- 
cal practitioners in the area who were con- 
tinuously engaged in treating cancer 
through the so-called orthodox method. In 
other words, Dr. Baldor contended that the 
termination of his employment was with at 
least the implied consent of the plaintiff, 
who in no way protested and who did not 
insist that Dr. Baldor remain in attend- 
ance further. 

In Saunders v. Lischkoff,” the court said 
that, “The unwarranted abandonment of a 
case after its assumption will render a phy- 


188 So. 815, 819, 137 Fla. 826. See, also, Foot- 
note 9, 
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sician or surgeon liable in damages, at 
least, where he does not give reasonable 
notice, or provide a competent physician 
in his place; and he is also liable for in- 
creased pain and suffering resulting there- 
from.” However, the prevailing opinion 
in the Rogers v. Baldor case does not predi- 
cate liability on the theory of abandon- 
ment, and further discussion of this ques- 
tion does not appear to be presently war- 
ranted. 


Conclusion 


The foregoing discussion is not intended 
as an answer, either wholly or in part, to 
the question alluded to at the outset. It is 
hoped that some of the comments present- 
ed may, however, be thought provoking, 
and that in the end, somehow, the ever 
rising tide of malpractice litigation may be 
kept within proper bounds. It is realized, 
of course, that this hope is expressed “in 
a small voice, crying in the wilderness”, 
and that there is little likelihood that the 
voice will be heard. 

As was said by Honorable G. W. Hardy, 
Jr., of the Louisiana Court of Appeals, in 
the case of Livingston v. Henry and Hall,” 
in a dissenting opinion: 


“We have become involved with too 
many words—too many so-called reasons 
—too many finely drawn distinctions and 
differences. The truth is that we live in 
a social age and our sympathies, judi- 
cial and personal, are allied with the 
claimant in almost every case. This con- 
dition is intolerable from the judicial 
view and inconsistent with our obliga- 
tions.” 


It is true that Judge Hardy was not al- 
luding to malpractice actions. The case 
before him involved a workmen’s compen- 
sation claim. However, it is possible that 
the trend discussed includes malpractice 
actions also. It is possible that, in making 
distinctions where no differences exist, the 
abandonment of established rules is being 
brought about, to the end that physicians 
may, upon occasion, be charged as in- 
surers. 


159 So. 2d 892 (La., 1952). 
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When Does an Accident Become Two Accidents? 


James B. DoNovaN* 
New York, New York 


NDER standard third-party liability 
policies (both automobile and gen- 
eral liability) the policyholder purchases 
certain limits of liability applicable to 
“each accident” or “each occurrence”. 
Other limitations of liability in varying 
amounts may apply to a particular event, 
as we shall discuss below, but this article is 
primarily intended as a summary of recent 
case law with respect to what constitutes 
one “accident” or one “occurrence” within 
the meaning of the standard policies. 

In Anchor Casualty Co. v McCaleb, et al., 
178 F. 2d 322 (5th Cir., 1949), an oil well 
erupted and thereafter continued to ex- 
plode intermittently over a period of the 
next two days. Upon each occasion, be- 
cause of shifting winds, the well hurled oil, 
sand and debris upon various properties. 
The insured carried a general liability pol- 
icy containing property damage limits for 
“each accident” ($5,000) and an “aggre- 
gate” ($25,000). The question was whether 
more than one “accident” was involved. 
In a 2-to-1 decision the court held that each 
eruption constituted a different event and 
that multiples of the “per accident” limit 
should apply, subject to the aggregate limit 
of $25,000. When this decision was handed 
down, it was the subject of considerable 
study by insurers and defense attorneys, 
who were fearful that such reasoning would 
be destructive of the standard limits of lia- 
bility provisions. However, it finally was 
concluded that under all the circumstances 
no immediate policy revision (a most ex- 
pensive procedure) should be undertaken. 
The great probability appeared to be that 
the decision would not be viewed as a gen- 
eral precedent, but would be held by other 
courts to the unusual factual circumstances 
presented in the specific case. 

In St. Paul-Mercury Indemnity Co. v. 
Rutland, 225 F. 2d 689 (5th Cir., 1955), a 
negligently operated automobile collided 
with and derailed a freight train in Geor- 
gia. Damage was caused to the roadbed, 
owned by the railroad, in the amount of 
$9,000; to sixteen freight cars belonging to 
fourteen different owners, in amounts rang- 
ing from $349.63 to $4,015.67, and totalling 


*Member of the firm of Watters & Donovan; 
chairman, Financial Responsibility Committee. 


$41,371.31; to the contents of these cars, 
owned by various shippers, in the aggre- 
gate sum of $7,638.91. The railroad sued 
the owner of the automobile for damages 
in the amount of $75,000, which suit sub- 
sequently was settled for $30,000. 

At the time of the collision there was in 
full force and effect an insurance policy, 
issued to the car owner and affording an 
assortment of coverages to protect him in 
varying degrees against numerous hazards 
in his business operations. With respect to 
his legal liability to third parties, he pur- 
chased so-called “Comprehensive General- 
Automobile Liability” insurance, which 
consisted of three separate coverages: 


(a) “Bodily injury liability (including 
automobile)”; 

(b) “Automobile property damage lia- 
bility”; 

(c) “Property damage 
than automobile.” 


Although the insured had purchased $25,- 
000 limits per accident for property dam- 
age liability for “property damage liability 
other than automobile’, he had bought 
only $5,000 limits per accident for “auto- 
mobile property damage liability”. 

Citing the Anchor Casualty case, supra, 
the insured contended that the event (the 
collision between the automobile and the 
train) should be viewed through the eyes 
of each party whose person or property was 
damaged and that, so viewed, there had 
been a separate accident so far as each such 
person was concerned. Under such reason- 
ing, the $5,000 property damage limitation 
per accident would be converted into a 
total limit amounting to $5,000 multiplied 
by the number of separate claimants. This 
total of course would have covered the en- 
tire claim in the particular case. 

The district court sustained this conten- 
tion and, on December 15, 1954, the United 
States Court of Appeals for the Fifth Cir- 
cuit affirmed the judgment in a 2-to-1 de- 
cision. Both the repos | and dissenting 
opinions were lengthy and appeared in the 
advance sheets of the Federal Reporter.* 


*217 F. 2d 585, noted in 31 North Dakota Law 
Review 201 (1955), subsequently recalled and not 
appearing in the bound volume of the Federal 
Reporter. 
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On January 3, 1955, St. Paul-Mercury In- 
demnity Company, supported by the Asso- 
ciation of Casualty and Surety Companies 
as amicus curiae, petitioned the court for 
rehearing. On March 22, 1955 the court 
unanimously granted rehearing, recalled 
its former opinion and remanded the case 
to the docket for a hearing de novo. 

In May, 1955, the case was reargued and 
on August 24, 1955, a new trio of judges 
reversed the earlier decision and by vote 
of 2-1 gave judgment for St. Paul-Mercury. 
The principal ground of the dissent by 
Cameron, J. was that the majority opinion 
constituted an overruling of the Anchor 
Casualty case discussed supra, and that the 
doctrine of stare decisis should apply.’ 

However, in the majority opinion now 
law, Judge Dawkins reviewed the argu- 
ments. He noted that while ambiguities in 
an insurance contract should be construed 
most favorably to the insured, “the words 
used must be given their usual and ordi- 
nary meaning, and we may not strain their 
construction in order to perceive ambigui- 
ties” (citing cases). 


The court declared: 


“The only limit expressed in the pol- 
icy for automobile property damage lia- 
bility is the disputed phrase ‘$5,000.00 
each accident.’ It can hardly be denied 
that when ordinary people speak of an 
‘accident’ in the usual sense, they are re- 
ferring to a single, sudden, unintentional 
occurrence. They normally use the word 
‘accident’ to describe the event, no mat- 
ter how many persons or things are in- 
volved. 

“Were the matter being presented to us 
without reference to the cases cited, we 
should be obliged to conclude it was the 
intention of the parties to this policy 
that the word ‘accident’ be given that 
meaning. In Section A, bodily injury 
coverage is provided to limits expressed 
both in relation to the victim or injured 
party (‘100,000.00 each person’) and the 
event (‘$300,000.00 each occurrence’). 
Thus, it would appear, one ‘occurrence’ 
resulting in bodily injury to three per- 
sons could expose the insurer to liabil- 
ity up to $300,000.00. Further, in ex- 
plaining this coverage, the policy speaks 
of injuries ‘sustained by any person or 


‘Subsequently an application for further reargu- 
ment was denied unanimously by the entire Fifth 
Circuit sitting en banc. 


persons.’ (See footnote 2.) However, no 
such intention to consider liability in re- 
lation to the individual claimants is ex- 
pressed in Section B, providing automo- 
bile property damage coverage. We must 
consider such a distinction in ap- 
proach to have been deliberate, and it 
seems evident that the purpose could 
not have been to express the limits of 
property damage liability without regard 
to the number of owners or items of 
property involved. This is made abund- 
antly clear in the later policy definition 
of automobile property damage liability, 
when it is said that the company agrees 
to indemnify liability for ‘damage to or 
destruction of property * * * caused by 
accident * * *.”. (Emphasis supplied.) 

“If further support for this construction 
is needed it may be found when it is ob- 
served that the disputed phrase appears 
in the column headed ‘Limits of Liabil- 
ity’ which follows the sentence having 
as its subject, “The limit of the Com- 
pany’s liability.’ Manifestly, it was in- 
tended that the policy have monetary 
limits of coverage; but consideration of 
the amount stated in relation to the 
claimants damaged rather than the 
event causing the damage would make 
the policy potentially limitless. More- 
over, it is well known that the premium 
rates for liability insurance are based 
upon the risk insured and a system of 
computing rates is simply incompatible 
with the idea of virtually limitless liabil- 
ity depending solely upon the number of 
claimants. 

“Considering only the policy involved 
here without reference to previous ju- 
dicial interpretations, we think it clear 
that the word ‘accident’ as used in the 
disputed phrase was intended to be con- 
strued from the point of view of the 
cause rather than the effect. Hence, un- 
less the doctrine of stare decisis required 
another interpretation, the limit of ap- 
pellant’s liability would be $5,000.00, 
since all property damage occurred in 
the single, sudden and unintentional 
collision.” 


The court then distinguished The South 
Staffordshire Tramways Co., Ltd. v. The 
Sickness and Accident Assurance Assn., Ltd., 
1 Q.B. 402 = and the Anchor Casual- 
ty Co. case, both cited by Rutland. Judge 
Dawkins pointed out that the English case 
not only was of ancient vintage but it in- 
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volved a differently worded policy. He also 
declared that in the Anchor Casualty case 
a unique factual situation (an oil well 
erupting intermittently over a fifty-hour 
period) had led the court to conclude that 
there was involved a “series of events” not 
comparable to a situation wherein, as in 
the Rutland case, a sudden, single collision 
occurred. 

As noted above, the original Rutland de- 
cision had appeared in the Federal Report- 
er advance sheets, only to be subsequently 
recalled. Before such recall could be 
known, however, the decision was read and 
followed by at least two other courts. 

In the United States District Court for 
the Western District of Pennsylvania there 
was pending the case of Tri-State Roofing 
Co. v. New Amsterdam Casualty Company 
(Civil Action 11 184). In this case an 
employee of Tri-State on April 6, 1951 was 
engaged in a roofing job and drew hot 
pitch from a pot in an area behind a store. 
He upset the pot, the hot pitch fell on the 
ground, immediately burst into flames and 
ran through the areaway, so spreading the 
fire that within a few minutes the burning 
pitch caused fires and consequent damage 
to eleven properties owned by various par- 
ties. 

Tri-State effected settlements with the 
owners of the damaged properties in the 
total sum of $4,285.50. New Amsterdam, 
whose applicable liability policy had a bas- 
ic limit of $1,000.00 for “each accident”, 
paid one loss in the amount of $950.00 and 
paid Tri-State an additional $50.00. New 
Amsterdam contended that its maximum 
liability for the accident was the sum of 
$1,000. Tri-State, however, asserted that 
the one event was a different “accident” as 
to each claimant and that consequently 
New Amsterdam owed the sum of 
$4,235.52, with interest. 


On February 16, 1955 District Judge 
Willson filed an opinion in favor of Tri- 
State in its action for declaratory judg- 
ment. The opinion relied substantially 
upon the first Rutland decision. As soon 
as re-argument was ordered by the Fifth 
Circuit in the Rutland case, counsel for 
New Amsterdam moved for re-argument 
in the Tri-State case and Judge Willson 
reserved decision until a final determina- 
tion of the Rutland dispute. Meanwhile, 
the Association of Casualty and Surety 
Companies applied for permission to enter 
the case as amicus curiae, which applica- 
tion subsequently was granted. 
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Following the Fifth Circuit’s self-reversal 
in August, 1955, Judge Willson granted re. 
argument and, on December 15, 1955, he 
directed judgment in favor of defendant, 
New Amsterdam. The court pointed out 
that its earlier decision had relied substan- 
tially upon the first Rutland opinion and 
that, after consideration of the new Fifth 
Circuit decision and re-argument, the 
court concluded that its earlier decision 
was incorrect and should be set aside. No 
appeal to the Third Circuit was taken by 
Tri-State. 

In Truck Insurance Exchange v. Rohde, 

WS irises »* the insured was 
operating a car on May 3, 1951 at a speed 
exceeding fifty miles per hour. He negli- 
gently crossed a white line on a highway 
and collided with the first of a group of 
three oncoming motorcycles, carrying five 
persons and travelling at a similarly high 
speed in echelon formation about 75 feet 
apart. Rohde’s car was so spun counter- 
clockwise that it immediately collided with 
the second motorcycle and then the third. 
The entire event occurred within two sec- 
onds. All five cyclists were killed or in- 
jured. 

At the time Rohde was covered by a lia- 
bility insurance policy issued by the Ex- 
change, with applicable limits of $20,000 
for “each person” and $50,000 for “each 
accident” or “each occurrence”. Judg- 
ments in excess of $20,000 were entered 
against Rohde in behalf of each of the 
cyclists except one. The Exchange brought 
action for a declaratory judgment against 
Rohde and the third party claimants, ask- 
ing that its total bodily injury liability un- 
der the policy be limited to $50,000. The 
Exchange maintained that the entire event 
involving the Rohde vehicle and the motor- 
cycles constituted one “accident” or “oc. 
currence” and hence that the $50,000 limit 
of liability for “each accident” or “each 
occurrence” — Rohde claimed that 
each impact, however instantaneous, con- 
stituted a separate “accident” or “occur- 
rence”, that the $20,000 limit of liability 
for “each person” accordingly was avail- 
able to each claimant, subject only to a 
further limit (inapplicable under the facts) 
of $50,000 for each of the alleged “three 
accidents” or a total of $150,000. 

On February 3, 1955, Hon. Robert J. 
Willis in Superior Court, Yakima County, 
Washington, held in substance that there 


*Unreported and re-argument ordered, as this 
article is written. 
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were three separate “accidents” or “occur- 
rences” within the meaning of the policy 
and that the insurer’s applicable limit of 
liability was $20,000 as to each person kill- 
ed or injured at the time. Judge Willis 
cited the Anchor Casualty Co. and first 
Rutland decisions discussed supra. The 
Exchange thereupon appealed to the Su- 
preme Court of Washington. Meanwhile, 
the Association of Casualty and Surety 
Companies and the American Mutual Al- 
liance entered the case as amici curiae. The 
case was argued in Olympia on December 
5, 1955 before Division 1 of the Supreme 
Court of Washington, a nine-judge tribu- 
nal in which the Chief Justice sits in turn 
with two separate panels of four Justices. 
On January 26, 1956, the court took the 
unusual step of ordering re-argument of 
the case “‘at a date to be determined later” 
before the entire nine-judge court sitting 
en banc. 


* * * 


In addition to these recent cases, we may 
briefly review certain other applicable 
American decisions. 


Lloyds Underwriters Case 


In Underwriters for Lloyds of London, 
et al., v. Jones, 261 S.W. 2d 686 (Ct. App. 
Ky., 1953), the court was called upon to 
decide whether a taxicab indemnity pol- 
icy, issued pursuant to a Kentucky statute 
requiring such coverage, limited the liabil- 
ity of the insurer to $5,000 for any one ac- 
cident or $5,000 to each person killed or 
injured in any one accident. 


The court set forth the statute, a portion 
of the policy, the state endorsement and 
the schedule. The policy involved read in 
part as follows: 


“Limit of Liability for personal in- 
jury: The Underwriters’ limit of liabil- 
ity to one or all Assured, for loss as de- 
fined in clause A on account of bodily 
injuries to and death of one person, in- 
cluding damages allowed for loss of serv- 
ice and expense, shall be $5,000.00, and 
subject to the same limit on each per- 
son, the Underwriters’ total limit of lia- 
bility for loss on account of any one ac- 
cident or disaster resulting in bodily in- 
juries and death, including damage al- 
lowed for loss of service and expense, to 
more than one person shall be $5,000.00”. 
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Thereafter the court said (p. 687): 


“It is to be noted that the statute pro- 
vides for a bond in the penal sum of 
$5,000.00 for death or injury to persons, 
or in lieu thereof a policy of insurance. 
It would therefore, appear clear that un- 
der the statute the maximum liability of 
a surety or Insurance Company is the 
same, i.e., $5,000.00 for any one accident 
for personal injuries. The policy, en- 
dorsement and schedule also clearly limit 
the insurer’s liability to $5,000.00 for any 
one accident. 

“If we were to accept the construction 
advocated by the Appellee, there would 
be no set limit of liability on the policy 
—the total potential liability would be 
in direct proportion to the number of 
passengers crowded into the taxicab. 
Futhermore, the provision stipulating ‘a 
continuing indemnity the amount of 
which shall not be reduced as to any suc- 
ceeding claim by any payment of any 
claim or any judgment or by any pre- 
vious accident’ does not mean unlimited 
liability for any one accident. It is not 
an artesian well of indemnification, but 
merely an assurance that the policy will 
not lapse in case the amount of the pol- 
icy is paid out in one accident.” 


The judgment of the trial court was re- 
versed, with directions that the $5,000 paid 
into court by the insurers be distributed 
on a pro rata basis after all four cases 
reached final judgment. 


The Hyer Case 


In Hyer v. Inter-Insurance Exchange, 
77 Cal. App. 343, 246 Pac. 1055 (D.C. Cal., 
1926), the insured’s automobile collided 
with an Overland automobile which de- 
flected the insured’s car into a Cadillac. 
The policy in question contained a provi- 
sion limiting to $1,000 the insurer’s liabil- 
ity with respect to claims arising from one 
accident. The insurer paid $1,000 but the 
insured claimed that additional sums were 
owed. In rejecting this contention, the 
court in part said (p. 1056): 


“Where, as here, one negligent act or 
omission is the sole proximate cause, or 
causa causans, there is, as a general rule, 
but one accident, even though there be 
several resultant injuries or losses. Let 
us suppose that in the instant case the 
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owner of the Overland car had likewise 
been the owner of the Cadillac, and that 
the former vehicle had been towing the 
latter when the successive but causally 
connected collisions occurred—just as 
each car in a freight train pulls the car 
which is immediately behind it. Could 
it correctly be said in the case just sup- 
posed that there were two accidents, 
merely because two automobiles were 
damaged in sudden and unexpected 
crashes happening in continuous se- 
quence as a connected chain of events, 
but springing from a single initial cause? 
Clearly not. It would no more be cor- 
rect to say of such a case that there were 
two accidents than it would be to predi- 
cate two or more accidents on a general 
freight train wreck, merely because two 
or more cars in the train might have been 
demolished in the same catastrophe. If, 
in our supposititious case, there would 
be but one accident, though two automo- 
biles belonging to the same person were 
injured, then how could that accident 
become two accidents merely because, 
under the facts of this case, the two in- 
jured vehicles were separately operated 
and owned? To ask the question is to 
answer it.” 


The Denham Case 


In Denham v. LaSalle-Madison Hotel 
Company, 168 F. 2d 576 (7th Cir. 1948), 
the court found that a hotel fire causing 
guests and employees to evacuate the prem- 
ises was the proximate cause of all losses 
sustained by guests whose property was 
damaged by fire, smoke or water, disappear- 
ed, or was stolen within a 17-hour period 
after the commencement of the fire while 
the hotel remained unprotected through no 
fault of the insured hotel. The policy pro- 
vided that the limit of liability “for any 
one occurrence or catastrophe during the 
Policy period is $10,000 (Ten Thousand 
Dollars) for all loss of and damage to 
property of any claimant or claimants”. 
Claims were made by more than 250 per- 
sons for damage to or loss of property of 
guests and invitees aggregating altogether 
more than $100,000. However, after find- 
ing that all the aforementioned losses con- 
stituted “one occurrence or catastrophe” 
the court limited the total recovery of all 
parties to $10,000. 

We also may mention an old English 
case, The South Staffordshire Tramways 
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Co., Ltd. v. The Sickness and Accident As. 
surance Assn., Lid., 1 Q.B. 402 (1891), 
which, however, involved unusual policy 
language, including both the singular “ac. 
cident” and the plural “accidents”. Upon 
this ground, as well as its ancient vintage, 
the case has been distinguished and de- 
clared inapplicable by the majority opinion 
in virtually all the authorities previously 
discussed, especially the Hyer case. 


Conclusion 


The decision finally reached by the 
United States Court of Appeals for the 
Fifth Circuit in the Rutland case repre- 
sents, it is submitted, not only the under- 
writing intent but also a proper construc- 
tion of the contract and any others which 
are similar. To hold otherwise is to at- 
tribute to the contracting parties an in- 
tent that when an accident occurs, the ex- 
tent of an insurer’s liability does not de- 
pend upon the injuries, or the damage 
which has occurred and the amount of in- 
surance purchased by the insured, but 
rather is determined by how many persons 
may happen to be claimants. In the Rut- 
land case, for example, under the plain- 
tiff’s reasoning the insured would have 
possessed only $5,000 worth of protection 
(the amount for which he paid a premium) 
if the railroad had owned all the damaged 
property. However, by reason of the fact 
that various persons happened to own por- 
tions of that property and decided to sue 
the insured, the elastic policy would have 
expanded to provide $30,000 in protection. 
No provision in any standard form in re- 
cent years would support such an unreal- 
istic construction. Every consideration 
would indicate that the parties to a stand- 
ard policy make a normal, common-sense 
contract under which the insured decides 
to purchase and pay for a definite amount 
of protection with respect to what all rea- 
sonable persons would regard as one acci- 
dent. To argue otherwise is simply an at- 
tempt by an insured to expand the policy 
by artificial construction so as to obtain ad- 
ditional free insurance at the expense of 
fellow policyholders. 

Despite certain recent policy revisions 
which should further strengthen these con- 
clusions, the probability is that the insur- 
ance bar has not witnessed the last of 
these developments. It remains to see who 
shall be the ultimate victor in a struggle 
between indefatigable policy draftsmen 
and ingenious attorneys for claimants. 
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In this column, from time to time, the Editor proposes to publish news and views 
that he believes will be of interest to our members. Any opinions expressed are either 
the personal sentiments of the Editor or are the opinions of those persons to whom 


they are attributed. 


Members of 1.A.1.C. are cordially invited to submit material for this column. If 
and when you have views to express on insurance and legal subjects, or when you learn 
of items of news that you believe of general interest, send them in! As space permits, 
we'll publish them with credit to you as the contributors. 


pe were mailed to all Journal sub- 
scribers, under separate cover, copies 
of the “Amicus Curiae Brief of the Officers 
and Executive Committee of International 
Association of Insurance Counsel in oppo- 
sition to the Adoption of Proposed Amend- 
ments 34(b) and 4(f)”, which was filed 
early in March in the Supreme Court of 
the United States. 


By direction of the Executive Committee, 
Josh H. Groce, of San Antonio, Texas, 
served as coordinator and principal drafts- 
man of this brief. He did a tremendous 
job! He was assisted by more than 50 law- 
yers, from every state, who contributed 
data included in the brief. Their coopera- 
tion was splendid and greatly appreciated. 


. * * 


OHN R. BROWN, former member of 

the Houston, Texas law firm of Roys- 
ton & Razor, took office as a judge of the 
United States Court of Appeals for the 
Fifth Circuit on September 12, 1955. He 
had been a member of IAIC since June, 
1951. Judge Brown is a 1930 graduate of 
the University of Nebraska and received 
his law degree in 1932 at the University of 
Michigan. 


. BRITTON McCONNELL, a member 

of IAIC since September, 1945, is now 
Insurance Commissioner of California. He 
had been vice president, general counsel 
and a director of Pacific Employers Insur- 
ance Company and its affiliated companies. 
He is a descendant of more than a century 
of insurance in his family and graduated 
from Hastings College of Law of the Uni- 
ed of California in San Francisco in 


N 1937, New York abolished its common 
law barrier to personal injury claims 
between husband and wife except that, as 
a matter of public policy, the abolition 
was not to apply to claims asserted against 
a liability insurer unless express provision 
therefor was included in the policy. (See 
$167 (3), New York Insurance Laws.) 


The dual purpose of this legislation was 
later recognized by a New York court in 
the following language: 


“These simultaneous enactments dis- 
close a considered legislative intent to 
create a right of action theretofore de- 
nied, and at the same time to protect in- 
surance carriers against loss through col- 
lusive actions between husband and 
wife.” (Fuchs v. London & Lancashire 
Indemnity Co., 1943, 17 NYS 2d 338, 
340.) 


Undoubtedly, this New York court and 
the New York legislature were concerned 
not only with the aspects of the public 
morals and of improper claims against lia- 
bility insurers—there was concurrent desire 
for the insuring public in New York not to 
have to pay insurance premiums which 
were in part attributable to such types of 
claim. It must be borne in mind, that un- 
der the customary method of developing 
automobile liability rates and of assigning 
loss experience for rate making purposes, 
it does not matter whether a given acci- 
dent occurs in the home town of the in- 
sured or anywhere else in the country: the 
payments made under the policy in conse- 
quence of such accident go to the loss ex- 
perience of the insured’s community, and 
thus bear upon the future rates to be 
charged insureds in said community. 

Two converse situations have resulted in 
decisions which seem highly paradoxical 
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in the light of the objectives of the New 
York legislation, as well as contrary to the 
traditional principles in the field of con- 
flict of laws. 


1. An automobile accident in New York 
resulting in interspouse claims; the parties 
were domiciled in Massachusetts, which re- 
tained in full force the traditional common 
law disability to suits between spouses; the 
liability policy was issued in Massachusetts. 

Held, since the Massachusetts policy con- 
tained no restriction as to extra-territorial 
accidents and liability, comity requires 
that New York refrain from imposing its 
public policy upon the Massachusetts con- 
tract! (Bradford v. Utica Mutual, 1943, 
39 NYS 2d 810.) 

In this situation, therefore, one had the 
paradox of the strong public policy of the 
forum and of the locus being opposed to 
the recovery, with recovery nevertheless al- 
lowed. 


2. An automobile accident outside New 
York resulting in interspouse claims; the 
parties were domiciled in New York, and 
the liability policy had been issued in New 
York. 

Held, inasmuch as liability depended 
upon the law of the state of the locus of 
the accident (by the usual operation of 
conflict of laws rules), the intent of the 
New York legislation cannot be presumed 
to have been extraterritorial and so deny 
the coverage of a New York policy to cases 
of liability in out-of-state accidents. 


“It is clear that the New York legislature 
had no intent to control a foreign factual 
situation over which it assumed to have no 
control.” (New Amsterdam v. Stecker, 
1955, 145 NYS 2d 148.) 


Previously, it had been somewhat gen- 
erally assumed that the statutory exclusion 
of the New York insurance laws ran to the 
substance of New York insurance contracts, 
and thus would receive extraterritorial ef- 
fect as a matter of contract law. There was 
express dicta to such effect by the Supreme 
Court of New Hampshire (Lumbermen’s 
Mutual Cas. Co. v. Blake, 1946, 47 A. 2d 
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874). Very recently, the Supreme Court of 
New Hampshire has found it necessary to 
be guided by the views of the New York 
court in the Stecker decision, and thus 
hold (Priddle v. Farm Bureau Mutual Ins. 
Co., 1955, 119 A. 2d 97) that the New York 
statutory exclusion could not receive out- 
side New York greater force than would 
be given it by the courts of New York. 
(Early in 1955, the highest Connecticut 
court had correctly anticipated the Stecker 
decision with an analogous holding in the 
case of Williamson v. Massachusetts Bond- 
ing and Insurance Co., 116 A. 2d 169.) 


The highest New York court has not yet 
passed on the question, and it might be 
hoped that the New York Court of Ap- 
peals will appreciate—as the lower New 
York court in the Stecker case and the Con- 
necticut court did not—that conflict of laws 
requires a proper separation between tort 
law questions and contract law questions; 
that while legal duties necessarily shift as 
one crosses state lines, one’s obligations un- 
der a contract do not vary because the sub- 
ject matter moves across state lines and thus 
gives rise to varying bases of liability. 

1956 is not 1937, but manifestly the New 
York legislative intent of 1937 stands 
thwarted if the judgment in favor of a 
spouse is recoverable under a New York 
policy, thereby affecting the insurance rate 
structure for New York residents—a 
thoroughly practical reason for New York 
imposing its specific statutory limitation 
on the liability policies issued subject to 
its jurisdiction. (Contributed by John R. 
Faude, Hartford, Connecticut, Regional 
Editor, Atlantic Region. 


* * * 


E believe it newsworthy that on 

March 8, 1956, in Nashville, Ten- 
nessee, Miss Ada Childers became the 
bride of Regional Editor Miller Manier. 
The Journal extends sincere good wishes. 
Also please note the new feature, “Interest- 
ing Reading”, edited by Mr. Manier, 
which appears for the first time in this 
issue of the Journal. 





|, 1956 


urt of 
ary to 
’ York 
| thus 
al Ins. 
r York 
€ out- 
would 
York. 
‘cticut 
tecker 
n the 
Bond- 


F laws 
1 tort 
tions; 
ift as 
iS un- 
» sub- 
thus 


New 
‘ands 
of a 
York 
rate 
ts—a 
York 
ition 
t to 
n R. 
onal 


April, 1956 


INSURANCE COUNSEL JOURNAL 


Canadian Comparative Negligence Law 


Epson L. HAINEs* 
Toronto, Canada 


AWYERS ask, “How long will the set- 
L tlement of automobile damage claims 
be left to the courts?”, and the answer 
would seem to be, “So long as public dis- 
satisfaction does not increase to the point 
where it commands the attention of the 
legislators and encourages them to apply 
their usual solution of administrative tri- 
bunals.” 

Law is often far behind contemporary 
thinking, and judges and lawyers are not 
good social engineers. In their quest for 
popular reforms, politicians are often re- 
luctant to improve the old, particularly 
when the old is in disrepute. It is much 
easier to try the new. We know the public 
dislike for the harsh common law rule 
which prevents an injuried plaintiff from 
recovering, if he is even 1% at fault. And 
we are well aware of the inequity of re- 
quiring one concurrent wrongdoer to pay 
the plaintiff's entire loss without recourse 
against another wrongdoer. And finally, 
when such remedial legislation is enacted, 
we discover how frustrating and illusory 
the relief can be if the legislation is not 
well-drafted. 

It is the object of this paper to outline 
the experience and practice in the Prov- 
ince of Ontario, which was the first Prov- 
ince to amend the rigours of the common 
law. Today all other Provinces in Canada 
have similar legislation. In 1914, after 
years of statutory amendments and great 
dissatisfaction with master and servant 
litigation, Ontario adopted what appeared 
to be then some rather radical workmen's 
compensation legislation. It took from the 
courts and boards of arbitration practical- 
ly all the litigation arising from injuries 
toworkmen. With it went the common law 
doctrine of contributory negligence, the 
fellow-servant rule, and assumption of risk. 
In its place was an administrative tribunal 
placed beyond the courts, awarding com- 
pensation regardless of fault. Judges, law- 
yers and witnesses were no longer neces- 
sary. Even the right of appeal was taken 
away. (From the very beginning, the On- 
tario Workmen’s Compensation Board was 

*Of the firm of Haines, Thomson, Rogers, Ben- 


son, Howie & Freeman; associate professor of trial 
procedure at University of Toronto School of Law. 


popular with the vast majority of work- 
men and employers. Today it provides 
compensation, medical and hospital bene- 
fits equal to anything available privately, 
and its rehabilitation centers are models 
copied throughout the world.) 

The success of the Workmen’s Compen- 
sation Act and the removal from the courts 
of such a large body of litigation were two 
of the dominant factors in bringing to the 
attention of the legislators and the bar 
that the law of torts needed a substantial 
overhaul in Ontario if it were going to con- 
tinue to serve the public needs. Conse- 
quently, the first comparative negligence 
law was enacted in Ontario in 1924 and, 
with appropriate amendments, has worked 
most successfully. It achieves the following 
results: 


1. An injured plaintiff whose fault 
has contributed to his loss, finds his re- 
covery reduced by the degree of his 
fault. 


2. Where there are concurrent wrongs 
on the part of two or more defendants, 
each remains liable to the plaintiff, but 
between themselves are entitled to con- 
tribution in the degree to which the neg- 
ligence of the other contributed to the 
loss. 


8. Where the plaintiff sues only one 
of two or more concurrent tort feasors, 
the defendant can add the other tort 
feasor as a party defendant, if the plain- 
tiff does not object, or, as a third party, 
if the plaintiff objects. In any event, 
all tort feasors can be brought before 
the court. In this respect, there is a 
further option. Any tort feasor can set- 
tle with an injured person and there- 
after proceed against another tort feasor 
for contribution. This may be done at 
any time before or after the injured per- 
son sues. The only limitation is that the 
person making the settlement must: 


(a) Admit that he was a tort feasor, 
and 

(b) He must satisf 
the amount o 
was reasonable. 


the court that 
the settlement 
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4. The defendant may counterclaim 
for his loss against the plaintiff and, 
where he alleges that his loss has been 
caused by the plaintiff and some other 
wrongdoer, he may add the other as a 
party to the action. 

5. In any action, the degree of fault 
or negligence of the respective parties is 
determined as a question of fact. 


Perhaps the outstanding achievements of 
this legislation are twofold. First, it re- 
ceives the approbation of those suffering 
injury because it permits recovery of that 
portion of the loss for which other wrong- 
doers are responsible. No plaintiff objects 
to bearing that portion of the loss caused 
by his own negligence, but is quite incensed 
at being obliged to bear that part caused 
by another’s fault. It is the experience of 
the bar that our citizens readily under- 
stand and approve of this equitable distri- 
bution of loss according to fault. The sec- 
ond achievement is that it promotes settle- 
ments. No defendant is encouraged to de- 
fend in the hope that the plaintiff will be 
found contributorily negligent. One of 
several concurrent tort feasors no longer 
refuses to contribute because: 

(a) He cannot be reached, or 
b) He believes his co-defendant can- 
not afford to fight. 
The litigants soon discover that the judi- 
cial process speedily gets down to discover- 
ing the responsibility for the loss and ap- 
portioning it amongst those who are guil- 
ty. Therefore, litigants and their counsel 
— do what they can foresee the courts 
oing for them. Consequently fewer cases 
reach the litigation stage and those that do 
are usually settled after disclosure of the 
evidence of the parties in modern discov- 
ery procedures. Crowded court dockets are 
relieved substantially. 

Perhaps a word as to the trial may be of 
interest. It is the intent of this legislation 
that the tribunal of fact should find the 
facts. While general verdicts are permitted, 
the practice is to require the jury to make 
specific findings of the acts of negligence, 
and they are told that, where they make no 
finding on a point in dispute, the court 
will presume the party was not at fault. 
This process is called a special verdict. 
Interpreting the findings broadly, and in 
the light of the evidence, courts find little 
difficulty. If the facts as the jury find 
them constitute negligence, then judg- 
ment is given accordingly. If they do not 
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constitute negligence, then the court is able 
to deal with the case appropriately. In 
this manner, the court is able to exercise 
a degree of control over the proceedings 
and the parties know wherein they were at 
fault. The jury is also told that, if they 
find more than one party at fault, they 
are to apportion the fault, but that, if it 
is not practicable to determine the respec- 
tive degree of fault or negligence as be. 
tween any parties to an action, such parties 
shall be deemed to be equally at fault or 


negligent. 


Here is a specimen set of questions: 

1. Was there any negligence on the 
part of the defendant that caused or 
contributed to the accident? (Answer 
yes or no.) 

2. If your answer to No. I. is “Yes”, 
then in what respect was the defendant 
negligent? (Answer fully.) 

3. Was there any negligence on the 
part of the plaintiff that caused or con- 
tributed to the accident? (Answer yes or 
no. 
4. If your answer to No. 3. is “Yes”, 
then in what respect was the plaintiff 
negligent? (Answer fully.) 

5. If you find both the plaintiff and 
the defendant negligent, then in what 
degree do you apportion the negligence? 

Plaintiff ‘ 

Defendant — 


6. At what amount do you assess the 
total damages of: 

The plaintiff 

The defendant 


Assuming there is evidence to support 
the findings, the trial judge then enters 
judgment in favour of the plaintiff and 
the defendant, as the case may be, for 
that proportion of the damages assessed as 
indicated by the apportionment of negli- 
gence. 

Finally it might be asked whether the 
doctrine of ultimate negligence has been 
abrograted by the legislation. The answer 
is theoretically “No” but practically, 
“Yes”. It is generally settled by telling the 
jury to consider carefully only those acts of 
negligence which substantially caused the 
accident. This enables them to examine 
the so-called “last chance” doctrine and 
decide whether the acts which are alleged 
to constitute ultimate negligence were real- 
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ly so separate and distinct as to be the 
real cause. If they come to that conclu- 
sion, then they make it as their only find- 
ing against the party responsible, and find 
no negligence against the other. It is amaz- 
ing how that, after the adoption of the 
comparative negligence legislation, ulti- 
mate negligence seemed to disappear from 
most of the litigation. 

It is the opinion of the substantial ma- 
jority of Canadian counsel in automobile 
damage litigation that the comparative 
negligence legislation has done much to 
alleviate any move to take these cases out of 
the courts. Add to this our Unsatisfied 
Judgment Fund legislation whereby the 
Province charges each motorist $1.00 per 
year and pays up to $5,000 for injury to 
any one person, $10,000 for injury to more 
than one person in any one accident, and 
$1,000 property damage, on all judgments 
against uninsured motorists who cannot 
pay. We believe thereby that our legisla- 
tors have quelled any successful agitation 
either for compulsory insurance or an ad- 
ministrative tribunal designed to award 
compensation without fault. 

Following this article will be found the 
Ontario Negligence Act, being 1950 Re- 
vised Statutes of Ontario, Chapter 252. 

Those interested in the study of concur- 
rent fault and a survey of comparative neg- 
ligence law are referred to “Joint Tort and 
Contributory Negligence” by Professor 
Glanville L. Williams of the University of 
London, published in 1951 by Stevens & 
Sons Limited. 


THE NEGLIGENCE ACT 


Revised Statutes of Ontario 1950 
Chapter 252 


1. In this Act, : 
(a) “action” includes counterclaim; 
(b) “defendant” includes a plaintiff 
against whom a counterclaim is 
brought; 
(c) “plaintiff” includes a defendant 
who counterclaims. 


2. (1) Where damages have been caused 
or contributed to by the fault or neglect 
of two or more persons, the court shall 
determine the degree in which each of 
such persons is at fault or negligent, and, 
except as provided by subsections 2 and 
3, where two or more persons are found at 
fault or negligent, they shall be jointly 
and severally liable to the person suffer- 
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ing loss or damage for such fault or negli- 
gence, but as between themselves, in the 
absence of any contract express or implied, 
each shall be liable to make contribution 
and indemnify each other in the degree in 
which they are respectively found to be at 
fault or negligent. 

(2) In any action brought for any loss 
or damage resulting from bodily injury to, 
or the death of any person being carried 
in, or upon, or entering, or getting on to, 
or alighting from a motor vehicle other 
than a vehicle operated in the business of 
carrying passengers for compensation, and 
the owner or driver of the motor vehicle 
which the injured or deceased person was 
being carried in, or upon or entering, or 
getting on to, or alighting from is one of 
the persons found to be at fault or negli- 
gent, no damages, contribution or indem- 
nity shall be recoverable for the portion 
of the loss or damage caused by the fault 
or negligence of such owner or driver, and 
the portion of the loss or damage so caused 
by the fault or negligence of such owner 
or driver shall be determined although 
such owner or driver is not a party to the 
action. 

(3) In any action founded upon fault 
or negligence and brought for loss or dam- 
age resulting from bodily injury to, or 
the death of any married person where one 
of the persons found to be at fault or neg- 
ligent is the spouse of such married per- 
son, no damages, contribution or indem- 
nity shall be recoverable for the portion of 
loss or damage caused by the fault of neg- 
ligence of such spouse, and the portion of 
the loss or damage so caused by the fault or 
negligence of such spouse shall be deter- 
mined although such spouse is not a party 
to the action. 

8. A tort feasor may recover contribu- 
tion or indemnity from any other tort feas- 
or who is, or would if sued have been, lia- 
ble in respect of the damage to any person 
suffering damage as a result of a tort by 
settling with the person suffering such 
damage, and thereafter commencing or 
continuing action against such other tort 
feasor, in which event the tort feasor set- 
tling the damage shall satisfy the court 
that the amount of the settlement was rea- 
sonable, and in the event that the court 
finds the amount of the settlement was ex- 
cessive it may fix the amount at which the 
claim should have been settled. 


4. In any action for damages which is 
founded upon the fault or negligence of 
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the defendant if fault or negligence is 
found on the part of the plaintiff which 
contributed to the damages, the court shall 
apportion the damages in proportion to the 
degree of fault or negligence found against 
the parties respectively. 

5. If it is not practicable to determine 
the respective degree of fault or negligence 
as between any parties to an action, such 
parties shall be deemed to be equally at 
fault or negligent. 

6. Whenever it appears that any person 
not already a party to an action is or may 
be wholly or partly responsible for the 
damages claimed, such person may be add- 
ed as a party defendant or may be made a 
third party to the action upon such terms 
as may be deemed just. 

7. In any action tried with a jury, the 
degree of fault or negligence of the respec- 
tive parties shall be a question of fact for 
the jury. 

8. Where the damages are occasioned by 
the fault or negligence of more than one 
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party, the court shall have power to direct 
that the plaintiff shall bear some portion 
of the costs if the circumstances render this 
just. 

9. Where an action is commenced against 
a tort feasor or where a tort feasor settles 
with a person who has suffered damage as 
a result of a tort, within the period of limi- 
tation, prescribed for the commencement 
of actions by any relevant statute, no pro- 
ceedings for contribution or indemnity 
against another tort feasor shall be de. 
feated by the operation of any statute lim- 
iting the time for the commencement of 
action against such other tort feasor pro- 
vided, 


(a) such proceedings are commenced 
within one year of the date of the 
judgment in the action or the set- 
tlement, as the case may be; and 

(b) there has been compliance with 
any statute requiring notice of 
claim against such tort feasor. 


Comparative Negligence—Boon Or Bane 


FREDERICK S. BENSON* 
New York, N.Y. . 


O many convincing articles have been 
written about the “rightness” of the 
comparative negligence doctrine, and so 
many people are heard singing its praises, 
that it is difficult not to be persuaded. 
Its philosophy, as compared to the philos- 
ophy of the contributory negligence rule, 
as the latter is written, seems to be far 
more humane and equitable. 

The statement that the harshness of the 
contributory negligence rule is indefensible 
is probably true, if one looks solely at the 
letter of the rule, to which the proponents 
of comparative negligence like to allude 
as follows: “If you find the plaintiff guil- 
ty of even as little as 1% of the negligence, 
you must find for the defendant.” 

However, the application of the contrib- 
utory negligence rule is a horse of another 
color, and, in fact, its color is quite often 


*Superintendent of Claims and resident secretary 
in New York City of Lumbermen’s Mutual Casualty 
Company; counselor at law. 


indistinguishable from that of the “slide 
rule” justice of comparative negligence. 


Who Is Urging Comparative Negligence? 


There is no hue and cry for compara- 
tive negligence among the populace gen- 
erally, that I can discern at least. I have 
seen no rash of editorials on the subject 
in our public press, which is very quick 
to “take sides” on a cause about which 
there is much public discussion. I believe 
that if you were to ask the man in the 
street how he felt about the way negligence 
cases were being handled, his first reaction 
might be blasphemously critical of the high 
insurance premiums he is charged because 
of “these accident cases.” Certainly in all 
my experience, I have never heard a dis- 
interested “average” man complain about 
the strictness or harshness of the contribu- 
tory negligence rule. 

Would it not seem logical that plaintiffs 
who are supposed to be “accepting far less 
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than their cases are worth,” or who are 
“being defeated by the 1% of negligence 
rule in their attempts to collect their just 
dues,” would rise up in their anger and 
outrage and write to their senator or to 
the “Vox Pop” section of their local news- 
paper? I have seen none of that. 

The sponsorship of a comparative negli- 
gence doctrine seems to come generally 
from six directions: (1) some (not all) 
plaintiffs’ lawyers; (2) “social thinkers”, 
most of whom have never been in a court- 
room; (3) some lawyers whose sense of jus- 
tice is appealed to by the philosophy of 
comparative negligence, but who in their 
practice never come into contact with neg- 
ligence litigation; (4) those who are fear- 
ful of a compensation plan for negligence 
litigation and who are willing to “throw 
a bone” to the proponents of such a plan 
and hope they are thus satisfied; (5) those 
who are practicing under a comparative 
negligence doctrine, and (6) those who hon- 
estly feel it is a better method of trying 
cases. Included in this group are some 
judges and lawyers hearing and trying neg- 
ligence cases. 

Permit me to say just a little about each 
group. Plaintiffs’ lawyers, while attracted 
by the equity and fairness of the idealiza- 
tion of the comparative negligence doc- 
trine, are none the less motivated to a de- 
gree by a desire for (1) more verdicts and 
settlements, and (2) more money per ver- 
dict and per settlement. However, some 
are frank to say that they feel that in this 
modern litigating world, they would have 
a far more difficult time handling their 
clients if they could not shake the big stick 
of contributory negligence. Incidentally, 
I have never seen any of my friends on the 
plaintiffs’ side abandon a case of 1% con- 
tributory negligence, or even 20-30%. 

In regard to the “social thinkers” and 
the “non-negligence” lawyers, they are cer- 
tainly entitled to voice their opinions, but 
I submit that they shouldn’t do so until 
they have made a thorough study of the 
facts as well as of the application of both 
rules, and such study should not be made 
in an ivory tower. 

To those who fear a compensation plan 
for negligence handling and who would 
appease the proponents of such a system, 
I would say simply this—I fear it too. To 
my way of thinking, however, it is an os- 
trich-like attitude to assume that the adop- 
tion of comparative negligence would deter 
or defer in any way the adoption of such a 
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plan. Some people even regard compara- 
tive negligence as a specific cure for the 
agitation for compulsory insurance. I 
don’t follow that, at all. 

As for those who are practicing law un- 
der a comparative negligence doctrine and 
who like it that way, I can only hope that 
everybody else affected by the application 
of the doctrine likes it as much as they 
do. If it isn’t good for the general and 
the insuring public, the bench, the bar 
and the economy of the state, then it isn’t 
good—no matter who likes it. But if it 
is good for all concerned—then that’s fine. 
They should keep it and be glad that they 
are in a jurisdiction where it does work 
to the advantage of all. 

For my part, I concluded in an article 
in the New York State Bar Bulletin of 
July, 1955 that New York State could not 
afford comparative negligence. It is for 
the bar, the bench, and the informed pub- 
lic of each state, however, to decide what 
they want and what is for the best inter- 
ests of all. 

If a study indicated that the climate was 
good for the introduction of comparative 
negligence, then the decision should rest 
on the answers to the following questions: 
(1) if we have any trouble spots, would 
comparative negligence cure them? (2) if 
we have no problem, would comparative 
negligence create any? (3) what would it 
accomplish in the way of better justice or 
court administration? 

Now, for those who honestly feel that 
comparative negligence offers a better basis 
on which to try cases, or on which to settle 
negligence litigation (since about 90-95% 
of cases are settled), let me take apart some 
sweeping statements as to what compara- 
tive negligence will accomplish. 


The Benefits Claimed 


Here are some of the things which have 
been said to be the beneficial results of a 
comparative negligence rule: 


1. “No defendant is encouraged to defend 
in the hope that the plaintiff will be 
found contributorily negligent.” 
“Fewer cases reach the litigation stage 
and those that do are usually settled 
after disclosure of the evidence of the 
parties in modern discovery proced- 
ures.” 

It will still the hue and cry for a com- 
pensation plan in negligence litigation. 
It will relieve court congestion. 
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5. Attorneys will be willing to waive jury 
trials in more cases, thus speeding up 
the disposition of the suits. 

It should eliminate many of the unjust 
and unfair “no cause” verdicts result- 
ing from the jury’s literal application 
of the contributory negligence rule. 

It will strengthen and supplement the 
pre-trial conference by creating a more 
favorable atmosphere for settlements. 

It will eliminate the necessity and oc- 
casion for unsatisfactory compromise 
verdicts. 

It will relieve the necessity of special- 
ists in the trial of negligence cases. 
More cases will be tried by attorneys 
of record, thus relieving court conges- 
tion in another manner. 


Inadequacy of Statistics 


Before I take up my answers to these 
various statements I should like to point 
out that it is almost impossible to get a 
comparison of judicial statistics. Only 12 
states in the country keep judicial statis- 
tics which include cases sued, cases dis- 
posed of, cases settled, cases tried, and the 
result. Only 2 or 3 states break down their 
statistics in such a manner that they can be 
compared with the statistics of other states 
on a like basis. Therefore, except for oc- 
casional allusions to state statistics which 
I have been able to gather from the Li- 
brary of the Institute of Judicial Adminis- 
tration in New York, most of my comments 
will be related to the situation as it is in 
New York, and attorneys in other states 
will have to evaluate my remarks keeping 
this in mind. 


More Settlements? 


In what way would the doctrine of com- 
parative negligence promote or encourage 
more settlements? Of the vast number of 
accident cases reported today, between 40% 
and 50%, are settled without suit even in 
jurisdictions where the people are very 
claim minded and “sue at the drop of the 
hat.” These cases are settled between ad- 
justers and the claimants themselves on an 
equitable basis by reputable companies. I 
am sure that no one would argue that com- 
panies who might take advantage of claim- 
ants under a contributory negligence doc- 
trine would do any differently under com- 
parative negligence. 


Cases Sued 


Now we come to the cases that are sued. 
Surveys and studies have shown that an 
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average of about 95% of all the cases sued 
are settled before trial. On what basis are 
these settled? They are compromised after 
full discussion of the facts and injuries and 
after a “give and take” on the issue of the 
negligence of the parties. 

If this stage of settlement negotiation 
is passed over without result and the case 
reaches trial, then during the trial some 
evidence comes out which influences one 
side or the other to give a little more, or 
take a little less, and the case is then dis- 
posed of, perhaps with the judge’s assist- 
ance. 


How Would A “Slide Rule” Help? 


In what way would the arbitrary appli- 
cation of a “slide rule” determination of 
the comparative negligence of the parties 
help in any way to bring settlement about? 
Would it not be more likely that the plain- 
tiff, knowing that he couldn’t lose every- 
thing, would decide to go to trial rather 
than to agree to accept a settlement based 
on a degree of comparative negligence of 
which the defendant might consider him 
guilty? I have been in the business of 
evaluating cases for twenty-one years. I do 
not feel qualified to define the difference 
between 25% negligence and 40% negli- 
gence, and I don’t think anybody else is. 
The ultimate value of a case is not known 
until the jury speaks. The determination 
of value in settlement is not a mathematical 
procedure, and cannot be made so. I seri- 
ously doubt if there is any defendant, in- 
surance company or public utility, that to- 
day would go into court expecting to win 
a case solely on the ground of contributory 
negligence, unless the contributory negli- 
gence was gross, and unless at the same 
time the negligence of the defendant was 
practically indiscernible. 


Will It Reduce Litigation? 


The second beneficial result claimed is 
very much akin to the first. It is claimed 
that comparative negligence will reduce 
litigation. Let us analyze this statement. 
Under either doctrine, there will be just 
so many accidents resulting in bodily in- 
jury. As it is now, persons who are in- 
jured, seriously or not, make claim in all 
but a small number of cases. In those cases 
where a claim is not made, there is either 
(1) extremely minor injury, (2) no iota of 
negligence on the part of de defendant, or 
(3) gross contributory negligence on the 
part of the plaintiff. 
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If comparative negligence is going to be 
of benefit to those who are not now able 
to collect because of the “inhumane and 
inequitable” contributory negligence doc- 
rine, then these new beneficiaries will 
have to come from the ranks of those who 
now make no claims or from the ranks of 
the presently defeated claimants. Since 
there are so few of the latter, it seems that 
comparative negligence will increase both 
daims and litigation. 

Settlements of the more serious cases 
would proceed exactly as they do now. Now 
let's look at the cases of minor injury. If 
the application of the comparative negli- 
gence rule resulted in settlement early in 
the game, I think it would follow as night 
follows day that more cases would be liti- 
gated. From time to time experiments are 
conducted on the effect of “nuisance value 
settlements.” It almost invariably develops 
that payment of nuisance values in cases 
of little or no liability, where the injury 
is minor, results in more litigation being 
encouraged because of the ease of the set- 
tlement. 


If there is any doubt that the major part 
of the court calendar is composed of cases 
of minor consequence, let me quote some 
statistics. In June, 1952, a study was made 
of all the supreme court suits settled in 
that month in New York City’s five 
boroughs by the 75 leading companies do- 
ing business there. Incidentally, it develop- 
ed in that study that 40% of all the suits 
listed on the books of these 75 companies 
countrywide, were suits started in the five 
boroughs of New York City. It was found 
that of the suits settled in that month, ap- 
proximately 35% to 40% were settled under 
$500; 60% were settled under $1,000; 85% 
were settled under $3,000 (the limit of 
municipal court jurisdiction), and 95% 
were settled under $6,000 (the limit of 
city court jurisdiction). We can safely say 
that at least 60% of these cases settled, 
then, were of minor consequence, and 
that settlement or trial of those cases would 
have no earth shaking effect on the econ- 
omy of the family involved and/or the 
“hardships” which proponents of a com- 
pensation plan like to talk about. With 
nothing to lose and everything to gain, 
would not most of this 60% of litigants 
take a chance on getting a bigger verdict 
under the comparative negligence rule, 
rather than accept a settlement based on a 
compromise smaller than they thought rea- 
sonable? 
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The mention of discovery rules is rather 
interesting. It is certainly true that mod- 
ern rules of discovery do very greatly aid 
in the settlement of cases. The adoption 
in New York state of the rule allowing an 
examination before trial of the plaintiff 
has helped a great deal to dispose of cases 
through settlement and to keep them from 
going to trial. However, this is just as true 
under contributory negligence as it is un- 
der comparative negligence. 


A Substitute for Compensation? 


Let us look at the third statement—that 
the adoption of comparative negligence 
would still the hue and cry for a compensa- 
tion plan of negligence case handling. If 
it could be assumed that comparative neg- 
ligence would eliminate court congestion 
and all the other ills for which the com- 
pensation plan is supposed to be a cure, 
then it might be said that this argument 
has some validity. While it has been said 
that following the adoption of a compara- 
tive negligence rule in Wisconsin, propa- 
ganda for a compensation plan ceased, I 
personally can not see the reasoning be- 
hind a conclusion that one followed the 
other. Under comparative negligence in 
Wisconsin you still have courts, you still 
have jury trials, you still have one jury 
bringing in $10,000 for a broken arm and 
another bringing in $3,000, and you still 
have the necessity of proving that the de- 
fendant was negligent, and that you were 
not guilty of more than 509% of the negli- 
gence. In such a jurisdiction as Ontario, 
the plaintiff must still prove in court, if 
the defendant wishes to take him there, 
that the defendant was negligent, and he 
must still prove, by evidence, the extent 
of his own contributory negligence, if any. 


How could such a setup be a substitute 
for a compensation plan where liability is 
presumed and damages assessed without re- 
gard to fault, and where they are based on 
a schedule of awards or a flat sum for dis- 
ability on a weekly basis? These two con- 
cepts of the administration of justice are 
just as far apart whether our system is 
based on contributory negligence or on 
comparative negligence. 

In my opinion those who believe that 
comparative negligence is a good compro- 
mise to accept so as to avoid the imposi- 
tion of a compensation plan are merely de- 
luding themselves. 
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How About Court Congestion? 


Comparative negligence is supposed to 
relieve court congestion. There are many 
causes for court congestion, but the blame 
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us make some interesting comparisons. The 
figures in the following chart were taken 
from the Calendar Status Study for 1955 
made by the Institute of Judicial Admin. 


istration, 40 Washington Square South, 


for it can certainly not be laid at the door 
New York 12, New York. 


of the contributory negligence rule. Let 


Comparative 
Negligence 
.~ 


State & Court Population of County Months Delay 


Jury Cases Overall 


Wisconsin 
Milwaukee 
Circuit Court 


871,047 Yes 


Texas 
Harris County 
District Court 


Rhode Island 
Superior Court 


806,701 


791,896 


Pennsylvania 
Allegheny Common 


Pleas 1,515,237 


Pennsylvania 
Philadelphia 
Common Pleas 
Ohio 

Hamilton County 
Common Pleas 


2,071,605 


723,952 
Missouri 
St. Louis 


Circuit Court 856,796 


Maryland 
Baltimore 
Common Law 


California 
San Francisco 
Superior Court 


949,708 


775,357 


New Jersey 
Essex County 
Superior & County 


New York 
Erie-Supreme Court 


Georgia 
Fulton County 
Superior Court 


Alabama 
Jefferson County 
Circuit Court 


905,949 


899,238 


473,572 


558,928 


Colorado 
Denver County 


District Court 415,786 
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s. The State & Court Population of County Months Delay Comparative 


Jury Cases Overall Negligence 
taken State 


r 1955 u 
\dmin. 9 Florida 
South, i Dade County 
’ B Circuit Court 495,084 


Kentucky 
: Jefferson County 
arative Hi Circuit Court 484,615 
igence 
ate Louisiana 
Orleans Parish 
Circuit Court 570,445 


Minnesota 
Hennepin County 
District Court 676,579 


New Jersey 
Hudson County 
Super. & County 647,437 


New York 

Monroe Co.—Supreme 487,632 
Onandaga Co.— 

Supreme Court 341,719 


Pennsylvania 
Delaware County 
Common Pleas 414,234 


Nebraska 
Gage County (Omaha) 
District Court $04,067 


Michigan 
Genessee Co.—Circuit 270,963 
Kent Co.—Circuit 288,292 


Illinois 
Rock Island 
Circuit Court 246,760 


Indiana 
Lake County 
District Court 368,152 


North Dakota 
Cass County 
District Court 58,877 


South Dakota 
Minnehaha County 
Circuit Court 70,910 


Mississippi 
Hines County 
Circuit Court 142,164 


Pennsylvania 
Lehigh County 
Common Pleas 198,207 
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I did not pick these jurisdictions be- 
cause they proved my point. I picked 
them because they were mentioned in a 
study made by the Institute of Judicial Ad- 
ministration on calendar status. These 
jurisdictions were among those used in 
samplings of court delays. Tennessee, 
with comparative negligence, seems to have 
a good record in moving its suits, but so 
has New Jersey, Indiana, Virginia, and 
Washington, among others having the con- 
tributory negligence rule. 

The Wisconsin Biennial Judicial Coun- 
cil Report for 1955 expresses concern over 
the number of cases on the ready list over 
three years old (329) and over two years 
old (529). The same report goes on to 
discuss the number of cases actually tried 
to a conclusion compared to the number 
of cases disposed of. I am quoting from 
this report, “Of all the 21,511 civil cases 
disposed of in 1954, these 414 jury ver- 
dicts and jury cases with judgment on the 
verdict represent only 1.9%.” 


In New York State (all courts) with 
311,142 cases disposed of, only 5,601 went 
to the jury, or 1.8%. 


It seems apparent to me that neither 
comparative negligence nor contributory 
negligence has any relation whatsoever to 
court congestion or delay. There are many 
reasons for court delay, and a full appre- 
ciation of what causes it cannot be known 
until complete studies are made of the 
cases that are actually on the calendar to 
determine why they don’t move. I don’t 
think such a study has ever been made. I 
am sure that such a study would pin-point 
at least 8 or 10 causes for delay, some of 
them chargeable to the plaintiff, some to 
the defendant, and some to the court. Suf- 
fice it to say that it is common. knowledge 
that where you have a concentration of 
population coupled with “claim-minded- 
ness”, it usually adds up to court conges- 
tion. It is also common knowledge that 
each state usually has one or more “hot- 
spots” of litigation-prone people, and 
there congestion is usually found. 

It is very interesting to note that Shel- 
don D. Elliott, Director of the Institute for 
Judicial Administration, in a booklet en- 
titled “Judicial Administration — 1954,” 
goes on to cite seven suggested solutions 
which might alleviate court delay, includ- 
ing additional judgeships, increased flexi- 
bility of the use of judicial man-power, 
appointment of a court administrator, a 
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more efficient use of pre-trial, and several 
others. Nowhere, however, does he suggest 
that the adoption of a comparative negli- 
gence rule would have any effect in allevi- 
ating court congestion or reducing court 
delay. 

I might add one more reason for court 
congestion, quoting from the same Shel- 
don EHiott, “One of the major problems 
to be surmounted has been caused by the 
concentration of negligence cases in the 
hands of a comparatively small group of 
trial lawyers.” ‘This is a matter which has 
become of major concern to the judges in 
New York city, and I know the same is 
true elsewhere. It seems to me that the 
International Association of Insurance 
Counsel, as well as plaintiff groups, might 
very well take steps to see that more young 
trial lawyers are encouraged and brought 
along so that at least this cause for court 
congestion can be eliminated. 


Will Attorneys Waive More Juries? 


The next point made is that attorneys 
will be more likely to waive juries under 
comparative negligence than under the 
contributory negligence doctrine. I do not 
believe this to be true at all. In New York 
city, Justice David W. Peck, as an experi- 
ment, tried to get some prominent plain- 
tiffs’ attorneys and defense counsel to try 
certain cases before a judge without a jury 
under the comparative negligence doc- 
trine. It developed that the cases which 
the plaintiffs’ attorneys were willing to try, 
the defense counsel were not, and vice 
versa. In other words they were not will- 
ing to rely on the application of the rule 
by the judge, but preferred to have the 
jury pass on the case, even with contribu- 
tory negligence as the rule. 

Furthermore, there was introduced into 
the New York legislature at this session, a 
comparative negligence bill which would 
have required the judge to fix the degree 
of comparative negligence after the jury 
had found the amount which they felt 
that the plaintiff was entitled to for his in- 
juries. The comparative negligence would 
have been determined by the judge and the 
verdict reduced accordingly by him. This 
was opposed by NACCA, as well as other 
groups of lawyers representing plaintiffs, 
and, in order to implement their opposi- 
tion to it, they sponsored a straight com- 
parative negligence bill. At this moment 
it looks as if both bills will be defeated. 
I think that makes it pretty clear that 
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plaintiffs’ attorneys, at least, would not 
want to have the judge pass on the degree 
of comparative negligence to be charged 
to their plaintiff. 


Too Many “No Cause” Verdicts? 


The next argument is that comparative 
negligence would eliminate unjust “no- 
cause” verdicts. In New York state there 
are few, if any, of such verdicts to be elim- 
inated. In the last reported judicial year 
ending in June 30, 1954, there were a total 
of 1,455 defendants verdicts in all types 
of cases and in all courts except the mu- 
nicipal court of New York and small 
daims court. Against a total disposition 
in that same year of 311,142 cases, it seems 
to me that this small number of defendants’ 
verdicts represents just about the irredu- 
cible minimum to be desired, unless of 
course, we want to consider liability with- 
out fault. 

Those who make the assertion that 
many inequitable verdicts result from the 
contributory negligence rule should study 
the statistics of the state in which they 
practice and find out actually how many 
defendants’ verdicts there were, and then 
dig into them to find how many of them 
are chargeable to the contributory negli- 
gence rule. It would only be then that such 
a statement could be made with any de- 
gree of validity. 

Do juries today find for the defendant, 
or in fact, do defense counsel or insurance 
claim men today turn down claims because 
the plaintiff pedestrian did not cross ex- 
actly at the cross walk, or because the 
plaintiff passenger did not protest the 
speed at which the car was being driven? 

The proponents of comparative negli- 
gence might argue that if that is the case, 
why is it not right to adopt the comparative 
negligence rule at least for the guidance 
of juries in their deliberations, so that 
they do not have to strain to come up with 
a compromise verdict. My answer to that 
is that if we throw the doors open to such 
an evaluation by the jury we will have a 
lot more people coming into our courts to 
see how much the jury will give them, be- 
cause the “gamble” will have been largely 
taken out and they will have no incentive 
to make early settlements to their cases 
tither at pre-trial, or before or after pre- 
trial. 


Pre-Trials? 


The next argument is that comparative 
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negligence will strengthen the pre-trial pro- 
cedure, and that there will be a better cli- 
mate for settlements. I think I covered this 
argument adequately before and I will 
not go into it further. 


No Compromise Verdicts? 


It has also been said that comparative 
negligence will eliminate the need for 
juries to reach compromise verdicts. Isn’t 
that interesting? I can just picture a jury 
sitting on any given case, and after all dis- 
cussion of the facts is over, all twelve jurors 
agreeing on the same degree of compara- 
tive negligence with which they think the’ 
plaintiff should be charged! It just doesn’t 
work that way. In most cases there will be 
twelve different percentages advanced, one 
for each juror. These figures will then be 
added together and divided by twelve, and 
either the exact percentage will be reported 
to the court, or the nearest round figure 
which looks better than the actual percent- 
age arrived at. Sometimes, as in a case 
cited to me by a lawyer friend of mine the 
other day, the jury comes out with the ex- 
act percentage which they found after they 
had “compromised” their differences of 
opinion. It turned out to be 2714%. I 
would like to have somebody explain to 
me just how that was arrived at if it wasn’t 
by compromise. 


No More Trial Counsel? 


The last argument that I cited for com- 
parative negligence is that it would elimi- 
nate the need for specialists in trial work 
and that “Attorneys of Record” would try 
their own cases because they would not 
have such a hard job to do. It seems to 
me that the main reason that an attorney 
has a specialist try his case is not because 
of his fear of the contributory negligence 
rule but rather because of his desire to 
have somebody try the case who can de- 
velop the medical in a more efficient and 
competent manner so as to insure a larger 
verdict. 

Furthermore, Sheldon Elliott, in giving 
the concentration of trial work in the hands 
of a few as a reason for court congestion, 
did not exclude the comparative negli- 
gence states from the application of this 
statement. 


How Does Comparative Negligence 
Actually Work? 


I do not have any statistics at my dis- 
posal as to the Ontario system. However, 
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the Mississippi Comparative Negligence 
Rule is much the same as that in effect in 
Ontario, at least insofar as its philosophy 
is concerned. In both jurisdictions the 
plaintiff can recover if he is 99% negli- 
gent and the defendant is 1% negligent. 
In Mississippi, if the defendant wishes to 
rely on the statute, he must affirmatively 
plead it and also request an instruction 
authorizing the jury to diminish the dam- 
ages awarded. I am told that this rule op- 
erates rather harshly against the defendant, 
because almost invariably the plaintiff's at- 
torney contends in his closing argument 
that such a plea is an admission on the 
part of the defendant that the defendant 
was guilty of negligence, and as an admis- 
sion that the plaintiff is entitled to recover 
at least some amount of damages. 

The statute has been criticized on the 
grounds that its practical effect is to elimi- 
nate all consideration of the plaintiff's 
fault. It is very doubtful whether the 
fault of the plaintiff even reduces the 
amount of his recovery in the majority of 
verdicts. Almost invariably juries return 
large verdicts without any accurate appor- 
tionment as to relative negligence. This 
statute has extended the number of re- 
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coveries with very little diminishment of 
the damages awarded. 

When I began this article I wanted very 
much to get away from the New York pic. 
ture so that I could attempt to evaluate, 
in my own mind, the advantages and dis. 
advantages of a comparative negligence 
rule in other jurisdictions. I had hoped to 
be able to study adequate statistics from 
judicial council reports in at least a samp. 
ling of states. I had hoped that these sta. 
tistics would help me to make a factual 
comparison of the administration of jus- 
tice in states operating under the contrib- 
utory negligence rule with those operating 
under a comparative negligence rule. 

As I have explained, I was unable to do 
that because of the absence of comparable 
statistics. I, therefore, picked out repre- 
sentative attorneys in the comparative neg- 
ligence states and also in a like number of 
contributory negligence states and solicited 
their answers to a list of 11 questions. 

I received 10 replies. Six were from at- 
torneys in contributory negligence states 
and the other 4 from attorneys in 3 com- 
parative negligence states. There follows 
a breakdown of their answers to the ques- 
tions submitted: 


Survey of Opinion 


(1) Are many cases tried solely because of the presence of contributory negligence in 


the case? 
Yes 


5 (contrib. neg.) 
2 (compar. neg.) 2 


No 
1 (contrib. neg.) 
(compar. neg.) 


(2) Are settlements hampered by the contributory negligence rule or does it help in 


disposing of cases? 
Help 


6 (contrib. neg.) 
3 (compar. neg.) 


Hinder 


Neither 
1 (compar. neg.) 


(3) Do you have any “defendants’ verdicts” solely on the ground of slight contributory 
negligence? 


Yes 
2 (contrib. neg.) 3 
1 (compar. neg.) 3 


No 
(contrib. neg.) I 
(compar. neg.) 


Occasional 
(contrib. neg.) 


(4) About what per cent of verdicts are for defendants? 


0-10% 
1 (compar. neg.) 


10-25% 
3 (contrib. neg.) | 


25-40%, 
(compar. neg.) 


1 (compar. neg.) 


40-60%, 
2 (contrib. neg.) | 
1 (compar. neg.) 


60-80% 
(contrib. neg.) 


80-100% 
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(5) Are verdicts generally decreased to an appreciable degree because of obvious con- 
tributory negligence? 
Yes No Uncertain 
6 (contrib. neg.) 1 (compar. neg.) 
3 (compar. neg.) 


(6) Do you have court congestion in your state? If so, where? 


Yes No 
3 (contrib. neg.) 3 (contrib. neg.) 
2 (compar. neg.) 2 (compar. neg.) 


(7) How long a delay in months until a case is reached for trial? 


0-3 months 3-6 months 6-12 months 
1 (contrib. neg.) 1 (contrib. neg.) 1 (contrib. neg.) 
1 (compar, neg.) 1 (compar. neg.) 
1-2 years 2-3 years Over 3 years 
2 (contrib. neg.) 1 (contrib. neg.) 
2 (compar. neg.) 
(8) To what do you attribute the congestion? 


. — Increase in litigation and population 

. — “Free Money”, increase in population, more litigation 

. — Growth in population, too few judges 

. — Too few active judges and increase in litigation (compar.) 


A 
B 
C 
D 


(9) Is your population “claim minded” or not, in your opinion? 


Yes 
1 (contrib. neg. 
1 (compar. neg. 


No 
5 (contrib. neg.) 
3 (compar. neg.) 


Somewhat 


(10) If a comparative negligence rule were adopted, what effect would it have in your 


state? 


No Effect 


Serious Effect 


1 (contrib. neg,) 4 (contrib. neg.) 


(11) (A) Do you think your comparative negligence rule has (a) aided in settling 
cases? (b) If so, how? (c) decreased the number of cases sued? (d) decreased verdicts 
for defendants? (or plaintiffs?) (e) decreased the number of trials (to a conclusion)? 


(f) increased insurance premiums? 


a. ° Ves 
2 (compar. neg.) 


l. is not arbitra 


No 
2 (compar. neg.) 


2. because plaintiff can recover oftener 


Yes 


, Yes 
(compar. neg.) 

e. Yes 
1 (compar. neg.) 

f. Yes 
4 (compar. neg.) 


No 

4 (compar. neg.) 
No 

2 (compar. neg.) 
No 

2 (compar. neg.) 
No 


Uncertain 
1 (compar. neg.) 
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It seems to be pretty clear that contribu- 
tory negligence under both rules helps in 
disposing of cases by settlement. It appears 
evident to me also, as I have indicated, 
that neither contributory negligence nor 
comparative negligence can be blamed for 
court congestion. It would seem pretty 
clear too that the percentage of defend- 
ants’ verdicts under comparative negligence 
does not show a drastically different pat- 
tern from that under contributory negli- 
gence. 

It is also interesting to note that appar- 
ently there is general agreement among 
the men questioned that comparative neg- 
ligence increases the number of cases sued 
and also increases insurance premiums. 

I would like to just cite a few comments 
which were made by these attorneys in an- 
swering my questions. For example, in an- 
swer to Question #10 (A) in regard to the 
effect of comparative negligence one of my 
collaborators said that it was not the pur- 
pose of comparative negligence to help 
in settling a case or to decrease the amount 
of litigation or number of trials. On the 
contrary, it was intended to increase the 
number of cases where the plaintiff could 
get to the jury. 

From another collaborator in a compar- 
ative negligence state, I had the comment 
that the comparative negligence rule has 
increased the number of cases sued because 
of the absence of the contributory negli- 
gence “big stick.” This attorney also said 
that the rule has increased the number of 
trials to a conclusion. 

Another collaborator said that he 
couldn’t say that the comparative negli- 
gence rule has helped in settling cases. It 
has probably increased the number of 
claims made and therefore the number of 
suits started. 

In general my very small survey of opin- 
ion showed: (1) that these attorneys gen- 
erally felt that the juries in their verdicts 
and the parties in their settlements actual- 
ly were applying a comparative negligence 
rule. However, the attorneys practicing 
under contributory negligence generally 
felt that the presence of a contributory neg- 
ligence rule was a definite aid in settle- 
ment of cases, and that it did serve to slow 
down the increase in litigation and in the 
number of cases actually tried. 

From the attorneys practicing under 
comparative negligence I did not get any 
replies or comments which would lead me 
to believe that the adoption of the com- 
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parative negligence rule would result in 
the attainment of any of the benefits claim- 
ed by its proponents as set forth heretofore. 

This very limited sampling of opinion 
only confirms my thinking that in some 
jurisdictions a comparative negligence rule 
may not do any harm to the judicial pro- 
cess, but that it most definitely would be 
detrimental to proper judicial administra. 
tion and to the economy of the state in 
many jurisdictions where the “climate” is 
not right for its adoption. 


CONCLUSION 


Summing up, I object to comparative 
negligence for the following reasons: | 
feel that it would increase litigation; it 
would increase the cost of litigation and 
claims so that eventually the cost of insur- 
ance to the public would be increased; | 
feel that it is complicated to administer 
and that a jury is not competent to mathe- 
matically define negligence by “slide-rule” 
methods, even in simple A sues B cases, 
but even less so in complicated situations. 
I feel that we have worked out an equitable 
system of compromise under contributory 
negligence without the disadvantage of re- 
moving contributory negligence as a salu- 
tary check on the gambling instincts of the 
litigating public. When the population 
of any state is as “claim minded” as it is 
in New York, and in many other states of 
which I have personal or hearsay knowl- 
edge, it is dangerous to superimpose a com- 
parative negligence doctrine on the already 
high cost of claims and litigation. I further- 
more feel that the adoption of a rule such 
as is in effect in Wisconsin would not satis- 
fy for long proponents of a “pure” compar- 
ative negligence rule such as is in effect in 
Mississippi, which might be a long step 
toward a “compensation” plan. 

The present system either in New York 
state or elsewhere is not perfect. Far from 
it. I feel, however, that there are many 
things that we can do to eliminate court de- 
lay and its attendant evils without in any 
way interfering with the legitimate remedy 
of legitimate claimants or plaintiffs. | 
think that we are in plenty of trouble 
right now, but there are ways that we can 
work out of it without discarding the doc 
trine of contributory negligence, which is 
the last bar, in my opinion, to complete 
chaos in our courts, to court congestion 
worse than it is now, and possibly to the 
final destruction of our judicial system as 
we know it. 





» 1956 


ult in 
claim- 
tofore, 
pinion 
some 
e rule 
i pro- 
ild be 
nistra- 
ate in 
ite” is 


rative 
m: I 
Mm; it 
1 and 
insur- 
ed; I 
nister 
1athe- 
rule” 
cases, 
tions. 
itable 
utory 
of re- 
salu- 
f the 
ation 
it is 
es of 
10WI- 
com- 
eady 
ther- 
such 
satis- 
\par- 
ct in 
step 


York 
rom 
vany 
t de- 
any 
1edy 
a 
uble 
can 
doc- 
h is 
lete 
tion 
the 
1 as 


April, 1956 


INSURANCE COUNSEL JOURNAL 


Page 215 


“To Be Or Not To Be’”—A Study of Proximate Cause 


Pau F. AHLERS* 
Des Moines, Iowa 


NE of our most puzzling problems 
involves claims of mental aberration 
resulting from trauma. The line separating 
senuine neurosis from cunning malinger- 
ing is elusive and indistinct. 

When a plaintiff claims that apparently 
minor injuries sustained in an accident re- 
sulted in “personality change”, “depres- 
sion”, “post concussion syndrome”, “‘trau- 
matic neurosis”, “hysteria”, ‘“neurasthe- 
nia”, “anxiety” or “compulsion neurosis”, 
the problem of the true cause, if any, for 
the alleged disorder is presented. 

When the alleged consequences of an ac- 
cident become as serious as those involved 
in the following case, one is inclined to 
probe a little more deeply into the precise 
medical cause of the alleged resulting men- 
tal disorder. 

In a recent suit for damages the plain- 
tiffguardian alleged that her ward was 
driving his farm tractor, pulling a farm 
wagon, on a public highway when the de- 
fendant’s truck coming from the rear 
struck the wagon and tractor causing dam- 
age and injury to her ward. Testimony 
during the trial tended to establish that 
the plaintiff's ward resumed his farm work 
shortly after the accident but attended to 
it in constantly diminishing degree, be- 
came increasingly despondent and, early 
one morning, fourteen months after the 
accident, he was found in the barn with a 
rifle bullet wound in his head and a rifle 
lying nearby. The gruesome consequences 
of the act were extremely serious and 
permanent. 


In the petition which was filed by the 
guardian who was appointed after the 
shooting there was no allegation of attemp- 
ed suicide and therefore the issue of proxi- 
mate cause could not be raised by motion 
or demurrer as was done in many of the 
reported cases.” 


*Of the firm of Bannister, Carpenter, Ahlers and 
Cooney; chairman of the Journal Committee. 


Scheffer v. Washington City, V.M. & G.S.R. Co., 
(1882), 105 U.S. 249. 

Salsedo v. Palmer, (1921), 278 Fed. 92. 

Long v. Omaha & C.B. St. Ry. Co., (1922), 108 
Neb. 342, 187 N.W. 930. 
— v. Steadman, (1913), 140 Ga. 680, 79 S.E. 


As the readers of this article are already 
aware, it is the general rule that a volun- 
tary, though irrational, act of self-destruc- 
tion following injury constitutes an inde- 
pendent intervention by a responsible hu- 
man agency which destroys the chain of 
causation from the original injury. The 
rule holds whether the person is sane or 
insane. It is applied as a matter of law and 
usually no fact issue is presented for the 
jury. 

For example, where by reason of the 
maiming, disfiguration and wounding of 
the body in a collision between two trains 
the decedent became disordered in mind 
and body so that he took his own life’ or, 
where three days after an unsatisfactory 
trial the deceased-plaintiff committed sui- 
cide by shooting himself in the head with 
a pistol’ or, where the defendants held 
plaintiff's intestate in confinement and as- 
saulted him and subjected him to such men- 
tal torture that he lost control of his mind 
and became mentally irresponsible with 
the result that he threw himself from a 
window causing his death‘ or, where a col- 
lision between two trains occurred and sev- 
eral weeks after the decedent showed symp- 
toms of insomnia and restlessness, suffered 
from headaches and became delirious and 
the door to his room was found locked and 
he was discovered lying on his bed with a 
napkin, which had been left on his tray 
of food, twisted tightly around his neck 
and held in his hands so as to produce 
strangulation’ or, where seventeen days af- 
ter a collision between a streetcar and an 
automobile in which decedent was riding 
he shot himself in the head’ or, where 


*Scheffer v. Washington City, V.M. & G.S.R. Co., 
(1882), 105 U.S. 249. 

*Arsnow v. Red Top Cab Co., (1930), 159 Wash. 
137, 292 Pac. 436. 

‘Salsedo v. Palmer, (1921), 278 Fed. 92. 

"Daniels v. New York, N.H. & H.R. Co., (1903), 
183 Mass. 393, 67 N.E. 424. 

*Long v. Omaha & C.B. St. Ry. Co., (1922), 108 
Neb. 342, 187 N.W. 930. 





Ludlow v. Yazoo & M.V.R. Co., (1919), 144 La. 
307, 80 So. 547. 

Jones v. Stewart, (1946), 183 Tenn. 176, 191 S.W. 
2d 439. 

Scott v. Greenville Pharmacy, Inc., (1948), 212 
S.E. 485, 48 S.E. 2d 324. 
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after being caught and injured in an un- 
guarded cog wheel the decedent was found 
in a corn field with his throat cut and a 
pocket knife open in or near his hand’ or, 
where it was alleged the defendants 
brought unjust, unfounded and mysterious 
charges against the deceased and he then 
became despondent and took his own life 
by narcotics’ or, where decedent walked 
on the tracks towards an approaching 
train and remarked to another man a few 
minutes before the “event” that he “would 
rather be dead than walking this g. d. 
track’” or, where it was charged that the 
defendant falsely accused the decedent of 
breaking into a house and stealing money 
and that the accusation was baseless and 
so shocked and frightened the decedent 
that he hung himself and that the suicide 
was the result of the defendant's accusa- 
tion” or, where the decedent, bedfast, sent 
his eight year old son to the drug store to 
buy carbolic acide with which he commit- 
ted suicide” or, where the defendant phar- 
macist sold habit forming drugs leading 
to suicide by hanging,”—recovery has been 
consitently denied despite claims of mental 
aberration as an excuse for voluntary acts 
of self-destruction. 


However, support for a contrary position 
is intimated in some authorities.” 


In the case under discussion, plaintiff's 
attorneys, apparently attempting to avoid 
the gamut of the cited cases, tried to gen- 
erate an issue of fact on the question as to 
whether the shooting was the proximate 
result of the truck-tractor collision and call- 
ed a number of experts to the stand for 
this purpose. 


"Brown v. American Steel & Wire Co., (1909), 
43 Ind. App. 560, 88 N.E. 80. 

"Stevens v. Steadman, (1913), 140,.Ga. 680, 79 
S.E. 564. 

*Ludlow v. Yazoo & M.V.R. Co., (1919), 144 La. 
307, 80 So. 547. 

Jones v. Stewart, (1946), 183 Tenn. 176, 191 
S.W. 2d 439. 

“Riesbeck Drug Co. v. Wray, (1942), 111 Ind. 
App. 467, 39 N.E. 2d 776. 

Scott v. Greenville Pharmacy, Inc., (1948), 212 
S.C. 485, 48 S.E. 2d 324. 

*Section 455 of the Law of Torts. 

Koch v. Fox, (1902), 71 App. Div. 288, 75 N.Y.S. 
913, later appeal Koch v. Zimmerman, 85 App. Div. 
370, 83 N.Y.S. 339. 

In re Sponatski, (1915), 220 Mass. 526, 108 N.E. 


Elliott v. Stone Baking Co., (1934), 49 Ga. App. 
515, 176 S.E. 112. 

Trumbaturi v. Katz & Besthoff, (1934), 180 La. 
915, 158 So. 16. 

16 Am. Jur. page 60, Section 81. 
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The case immediately calls to mind the 
following words from Hamlet’s famous s0- 


liloquy: 


“To be, or not to be: That is the 
question: Whether ‘tis nobler in the 
mind to suffer The slings and arrows of 
outrageous fortune, Or to take arms 
against a sea of troubles, And by op 
posing end them.” 


One point of view is illustrated in the 
following quotation from R. W. Garnett, 
Jr.. M.D., Department of Neurology and 
Psychiatry, University of Virginia Hospi- 
tal, in the Virginia Medical Monthly, Au- 
gust 1953, page 45: 


“I would like to question, however, 
the idea that suicide is always evidence 
of insanity; even so-called ‘temporary in- 
sanity’, or even, necessarily, of a person- 
ality abberation that would come under 
the heading of neurosis or psychopathy. 

“The British Medical Journal states 
editorially. “The vast majority of suicides 
are not, in any sense of the word, in- 
sane, unless the act of suicide itself de- 
fines insanity which, by the present law, 
it clearly does not.’ 

“To quote two other British opinions; 
Tuke states, ‘It cannot be admitted for 
a moment that the suicidal act, taken 
alone, is any sign of insanity.’ 

“And Henry Maudsley says, ‘Just as 
madness may exist without any idea of 
suicide, so suicide may take place, the 
effect of a full and free determination 
formed by a healthy mind and executed 
with the coolness and complete system 
of precautions of the most perfect logic.’ 

“Perhaps the most sensible coroner's 
jury verdict on record, following a sui- 
cide in Mississippi, stated that the de- 
ceased came to his death by his own 
hand, ‘for the reasons best known to 
himself.’ ” 


In the basic hypothetical question used 
in the examination of a psychiatrist called 
by the plaintiff, the: witness was asked to 
assume a thirty-nine year old farmer in 
prior good health who was struck by a 
truck with sufficient force to cause bruises 
about the body and particularly about the 
head, chest and lower back, and that there- 
after the man complained of pain in his 
back, weakness, and was depressed and 
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nelancholy which progressed to the point 
shere he left his bed early one morning, 
yrote a note to his wife stating that he 
ould not stand any more, asking forgive- 
ness and requesting her to help the chil- 
dren and later on the same morning was 
fund in the barn with an apparently self- 
inflicted rifle shot wound in the head. Fol- 
lowing a much more detailed narration of 
ihe symptoms than are contained in this 
summary, the doctor was asked as to wheth- 
a or not in his opinion the truck-tractor 
wcident was a precipitating event produc- 
ing a state of depression in the man and 
whether or not the accident acted as a pre- 
cipitating event, which through a chain of 
subsequent events resulted in the suicidal 
act. The psychiatrist gave essentially af- 
firmative answers to this line of question- 
ing. 

it will be noted that in the hypothetical 
question the psychiatrist was asked to con- 
nect the accident causally with the attempt- 
ed suicide and was not asked to connect 
causally the injuries sustained in the acci- 
dent with the resulting act of attempted 
self-destruction. 

The following cross examination of the 
psychiatrist will illustrate the importance 
of this distinction. 


Cross Examination 
* * a 


“Q. Doctor, would the extent of the 
physical injuries sustained in this hypo- 
thetical accident have anything to do 
with your answer? 

A. No. 

7 * , 

Q. Would it make any difference 
upon your answer if Mr. Blank were not 
injured in the accident at all but merely 
involved in it, the hypothetical man? 

A. I would have to give that a quali- 
fied answer and make an explanation, 
and may I do that? 


. Well, in a minute. Maybe this 
will help. Suppose Mr. Blank’s wagon 
was injured but he wasn’t even jostled 
riding on the tractor, this is the hypo- 
thetical man, and suppose those were 
the facts as far as any matter of injury 
or severity are concerned, would that 
make any difference in your opinion? 

A. It is not actually that the man 
was physically injured. It is not that he 
suffered even a slight shaking up. It is 
the fact that the man underwent an ex- 
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' perience that had particular meaning to 


him. What about the accident it is that 
has the meaning, is not particulary rele- 
vent. 

O.K., think you. Is that it? 

A. I would like to think a second. 
It is not that the man is physically in- 
jured. A traumatic experience is not nec- 
essarily associated with injuries to the 
body. A painful experience is a trau- 
matic experience and it can happen to 
you emotionally, mentally or physically. 
If you are emotionally injured, you have 
suffered a trauma. If you are mentally 
injured, you have likewise suffered a 
trauma. These may not show on the 
body.. Physical injury is also a trauma. 
And it depends, then, not on the particu- 
lar thing that occurred, but on the mean- 
ing, the significance of the incident so 
far as that particular individual is con- 
cerned. 

Q. Well, suppose Mr. Blank got up 
one morning and he went out and his 
wagon had been hit by lightning stand- 
ing out in the field, suppose that was the 
thing that we put in the front here in- 
stead of this accident, your answer 
would be the same, wouldn’t it, he went 
out and discovered his wagon smashed? 

A. Now wait. I am afraid that you 
will draw the wrong conclusion from 
that. 


Q. Don’t be afraid of that. Just an- 
swer the question. 


A. Well, I give the same answer to 
that question that I gave to the previous 
question, that it is not the fact that the 
wagon was destroyed, but what it meant 
to the hypothetical man that the wagon 
was destroyed. 

Q. Yes. In other words, a matter of 
regret may precipitate a depression, of 
grief over something? 

A. I presume so, but so can an acci- 
dent. 

. May an insult from someone, a 
verbal insult likewise precipitate a de- 
pression? 

A. If it contains sufficient trauma to 
a personality it may precipitate a depres- 
sion. 

Do you define grief as trauma? 
Yes. 

Do you define anger as trauma? 
Not of itself. The resulting emo- 
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tion from the experience of anger may 
be traumatic. 

Q. Is sheer excitement trauma? 

A. It may be in certain individuals. 

Q. Is frustration, thwarted desires, 
disappointments, are they traumatic? 

A. Yes, indeed. 

Q. If I want steak for supper and I 
go home and I find that we are going 
to have pork and I am disappointed, 
that is traumatic, is that right? 

A. It may be to you. 

Q. Or you? 

A. Perhaps. 

Q. If someone, following this hypo- 
thetical accident on November 30, 1951 
were to verbally blame the hypothetical 
man for the accident, say that he was at 
fault, he caused it, might that partici- 
pate a depression? 

A. Probably true; the same answer 
that I have given before. 

Could remorse over the accident 
precipitate the depression? 

A. Grief, yes. 

Remorse; you regret? 

A. Uh-huh. 

Q. Regretting that you were out 
there, had an accident? 

A. Uh-huh. 

Q. Could anxiety about a financial 
matter precipitate a depression? 

A. Are you again referring to this 
particular case? 

Q. Well, say a hypothetical man, this 
hypothetical man? 

A. Yes, anxiety is a traumatic experi- 
ence and in certain people it is unbear- 
able. 

Q. And, for example, if there was 
some matter of a settlement that was 
causing him great anxiety growing out 
of this accident, that could precipitate 
a depression, could it? 

A. If he were anxious over a settle- 
ment with respect to his accident? 

Yes. 

A. Oh, I think it would contribute. 

Q. Just his anxiety over it? 

A. Oh, sure. 

And because there wouldn’t have 
been any settlement if there hadn’t been 
an accident, the accident must have 
caused the depression, then, would that 
be the— 

A. It would have caused the anxiety. 

Q. Well, yes. The accident caused, 
we will say, negotiations for settlement, 
negotiations for settlement caused the 
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anxiety, the anxiety causes the depres. 
sion. 

A. This is possible. 

Q. Is that what you mean by causa. 
tion? 

A. Yes, not a direct cause but con. 
tributing cause. 

Q. Well, one link in the chain of 
events, as you put it? 

A. Indeed. 

Q. Is that right? 

A. Yes, that’s correct. 

Q. And that is what you mean by 
causing? 

A. Yes. 

Q. Because you are speaking psychi- 
atrically and not legally, isn’t that right? 

A. Yes, because I can’t speak legally. 

You are using your own defini- 
tion of causation? 

A. Yes, indeed. 

Q. If you took this train of causation 
of which you speak back through the 
man’s life, how far would you have to 
go, this chain of events? 

A. Oh, it would be limitless.” 


The foregoing testimony illustrates the 
importance of distinguishing the conse- 
quences of injury sustained in the accident 
from the consequences of the accident gen- 
erally. 

The average layman serving on a jury 
finds it easy to relate a minor blow on the 
head to subsequent psychosis or neurosis. 
The lack of medical support for this popv- 
lar misconception is illustrated by the fol- 
lowing testimony from the very able and 
well trained neurosurgeon who removed 
the bullet and destroyed brain tissue from 
the plaintiff's ward in the case under dis- 
cussion: 


Redirect Examination 


* * * Will you explain to the 
jury just what this depression is, from a 
medical standpoint? 

A. Well, a good many years ago a 
German psychiatrist classified psychotic 
conditions and attempted to separate 
them as much as possible, from psycho- 
neurotics. Now neuroses and _ psychosis 
are entirely different in most instances, 
although it is possible to have, as you 
know, a sty and an ingrown toenail at 
the same time. So this German psychia- 
trist classified the psychosis or the psy- 
chotic things which we in common lay 
terms consider people to be insane, ac 
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cording to the pattern which they pre- 
sented, and the great classification, of 
course, was the so-called manic-depressive 
group, and the so-called schizophrenic or 
dementia praecox group. Now it is also 
a well known fact that any of these pic- 
tures which he described and which have 
been described, of course, by other peo- 
ple but hadn’t been systematized quite so 
well, can be reproduced almost in their 
entirety to the degree that an experienced 
and well trained psychiatrist will look 
at the patient and say this patient has 
a manic-depressive or he even has a schiz- 
ophrenic reaction and suggests that he 
have treatment and later the patient will 
be found to have an organic disease such 
as a hemorrhage or brain tumor or many 
other conditions, which you would find 
affecting the brain itself. However, clas- 
sically, and in most instances, there has 
never been found any organic or tangi- 
ble basis for the so-called psychotic pic- 
tures or behavior reactions, or whatever 
you want to call them. And these people 
who are depressed, in real depressions, 
may be depressed in spite of the fact 
that their horse has died and their barn 
burned down and the well has dried 
up. They are depressed for some reason, 
we do not know why they are depressed, 
because of something for which we have 
no reason for, and that is not quite the 
same thing as the situational depression. 


Q. When you talk about situational 
depression, you are talking about the 
bird in the cage having died and the 
child crying for a while? 

A. That is correct. 

Q. That is the situation. Now that 
is not the situation you found Mr. 
Blank in, is it? 

A. No, I don’t think he had situa- 
tional depression, although I didn’t go 
into that angle myself. I think he had 
a real depression. Most people who 
make suicidal attempts, not suicidal ges- 
tures, but suicidal attempts, actual at- 
tempts or actually carry out the so-called 
act of suicide, are not situational people 
so often as they are real depressions. 

Q. And that falls in the category of 
the psychotic? 

A. That is correct. 


Recross-examination 


Q. In other words, Doctor, you could 
rebuild the man’s barn or restore what- 
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ever is missing or fill the well again, or 
whatever it may be, and the man will 
still be depressed, is that right? 

A. That is correct. 

We can’t tell by looking at him 
when he will perhaps get a true depres- 
sion, can we, in advance? 

A. No, I don’t believe so. 

Q. And it may come on for some in- 
significant—well, we won't say reason— 
but it may come on without any logical 
explanation, isn’t that right? 

A. That is true. 

Q. And the whole matter is really 
summed up in your answer there, I guess, 
about as well as anybody could put it, 
about the well going dry and so on and 
he will have his depression in spite of it, 
is that right? 

A. ‘That is correct. 

Q. The reason for its onset, as you 
have explained, will not be found organ- 
ically? I believe you said that sometimes 
the schizophrenic or something might 
have a brain tumor or something like 
that? 

A. That is right. 

Q. But in the vast majority of cases 
it is just something that happens with- 
out apparently any organic means to ac- 
count for it? 

A. Any determinable organic. 

Q. Pardon? 

A. Any determinable organic basis. 

). Any determinable basis. If you 
would take the brain of such an individ- 
ual and the spinal cord and section it 
and put it under a microscope, it would 
look identical perhaps with another in- 
dividual’s? 

A. I think that is a general consensus 
of medical opinion. 

Q. And would look the same after 
the onset of the depression as before, pre- 
sumably? 

A. That, I believe, is the general con- 
sensus of medical opinion. 

Q. In other words, take the individ- 
ual all apart, I mean now from a physio- 
logical standpoint, and you find nothing? 

A. That is correct. 

Q. Because you are dealing with the 
intangible of thought, isn’t that correct? 

A. And behavior. 

Q. And behavior. Which defies phys- 
ical analysis? 

A. At the present time. 


Q. Some day perhaps medical science 
will advance to the point where you can 
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account for such a thing as a depression, 
is that right? 
A. That is possible. 
Q. But we haven’t reached it yet? 
A. That is correct.” 

Psychiatric diagnosis is necessarily based 
mainly on subjective symptoms. The ab- 
sence of objective findings permits the ex- 
aggeration of self-serving complaints and 
suggestion of false causes. Therefore, 
claims that accident has precipitated a neu- 
rosis or psychosis should be analyzed critic- 
ally. The “injury,” when of a trifling na- 
ture, may prove to have been the ostensible 
rather than the actual cause of the disor- 
der and the physical injury itself may have 
been of no causal significance. 

Age, sex, race, religion, season, weather, 
health, climate, hour of the day, nutrition, 
heredity, social and personal factors, prec- 
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edent of friends and relatives, desire to im. 
itate, domestic conditions, tolerance to 
pain or other misfortune, economic condi. 
tions, pride, shame, remorse and guilt, are 
only some of the items catalogued as signifi. 
cant factors in the background of the neu. 
rotic and psychotic. — 

Is it correct to habitually speak of the 
“chain of causation” between trauma and 
neurosis? Would it not be more logical to 
speak in terms of a pyramiding or situation. 
al factors in which no one element can be 
isolated as the proximate cause? 

You may wonder what happened in the 
case under discussion. The learned trial 
court instructed the jury to ignore all dam. 
ages which resulted from or subsequent to 
the shooting and the jury returned a mod. 
est verdict in favor of the plaintiff for 
$4,500.00. No appeal was taken. 


Notice of Proposed Amendments to By-Laws of the International 
Association of Insurance Counsel 


OTICE IS HEREBY GIVEN that, 
pursuant to Article XVI of the By- 
Laws, the Executive Committee will pre- 
sent the following proposed amendments 
to Article XII of the By-Laws and to Sec- 
tion 3 of Article V of the By-Laws, for ap- 
proval at the Annual Meeting of the Asso- 
ciation to be held at The Greenbrier, 
White Sulphur Springs, West Virginia, on 
July 12, 13 and 14, 1956: 
I. That Article XII be amended to read 
as follows: 


ARTICLE XII 
COMMITTEES 


Sec. 1. The following committees shall 
be appointed annually by the President, 
each to consist of not less than five mem- 
bers, to serve for the year ensuing and until 
their respective successors shall be appoint- 
ed: 

Accident and Health Insurance 
Automobile Insurance 

Aviation Insurance 

Casualty Insurance 

Fidelity and Surety Insurance 
Financial Responsibility Insurance 
Fire and Inland Marine Insurance 
Life Insurance 

Malpractice Insurance 

Marine Insurance 


Practice and Procedure 
Workmen’s Compensation and 
Unemployment Insurance 

Finance 

Home Office Counsel 
Industry Cooperation 
Memorial 

and such other Administrative, Conven- 
tion and Special Committees as the Execu- 
tive Committee may authorize or as the 
President may deem useful, to serve for 
one year ensuing and until their successors 
shall be appointed. 

Sec. 2, The duties of the first twelve 
standing committees above mentioned 
shall be to study the present status of Fed- 
eral and State Laws, changes or proposed 
changes therein and court decisions per- 
taining to that branch of Insurance desig- 
nated in the name of the Committee, re- 
port the same to the Association and, when 
occasion requires, recommend such action 
by the Association as may be deemed 
proper. 

Sec. 3. The duties of all other commit- 


tees shall be as prescribed by the Executive 
Committee or the President. 

II. That in Section 3 of Article V the 
words “certified or” be inserted immediate- 
ly preceding the words “registered mail”. 

A. FRANK O’KELLEY 
Secretary 





1, 1956 


- to im- 
nee to 
condi- 
ilt, are 
signifi. 
1€ neu- 


of the 
na and 
sical to 
uation- 
can be 


in the 
d trial 
1 dam- 
lent to 
a mod- 
iff for 


onven- 
Execu- 
as the 
ve for 
CESSOTS 


twelve 
tioned 
f Fed- 
»posed 
$ per- 
desig- 
ee, re- 
when 
action 
eemed 


mmit- 
cutive 


V the 
diate: 
jail”. 


April, 1956 


INSURANCE COUNSEL JOURNAL 


Page 221 


Some Remarks on Private International Air Law 


G. I. WHITEHEAD, JR.* 
New York, New York 


S a necessary consequence of a union 
A of interests in the growth of air trans- 
portation, professional insurers of risks in 
aviation are concerned with what may be 
done by international agreement to regu- 
late the responsibility of owners and op- 
erators Of aircraft. There are no subtle 
machinations in this position. It stems 
from recognizing the truth of the general 
proposition, that what is good for aviation 
is good for the people whose sole occupa- 
tion is to underwrite its hazards. It is some- 
times a difficult question, when and how 
far aviation insurers should express them- 
selves in discharging their allegiance to 
aviation. There are no precise limitations 
—discretion and sound judgment are al- 
ways secure guides—but usually, whether a 
proposed international agreement concern- 
ing aviation should be actively supported 
or energetically opposed as unnecessary 
and harmful must be determined in the 
judgment of the aviation industry, and ac- 
complished by operators individually, or 
collectively through organizations such as 
Air Transport Association (ATA) and In- 
ternational Air Transport Association 
(IATA).* The obligation of underwriters 
and insurance counsel is to render assist- 
ance from well informed judgment, rest- 
ing upon knowledge of the problem and a 
careful examination of fact, within the 
boundaries of their range of knowledge, 
which are ordinarily a forecast of insurance 
costs, recognizing new areas of limited or 
increased exposure, and anticipating fresh 
problems in the disposal of claims and 
lawsuits within the purview of the pro- 
posed agreements. 

_In the early days, well ahead of the 
time when aviation could claim equal con- 


*Director, Central Claims Office United States 
Aircraft Insurance Group; member of Aviation Law 
Committee. 


IATA Articles of Association, Article 111, Aims 
and Objects. The aims and objects of this organiza- 
tion shall be: (1) To promote safe, regular and 
economical air transport for the benefit of the 
peoples of the world, to foster air commerce, and 
to study the problems connected therewith; (2) To 
provide means for collaboration among the air 
transport —— engaged directly or indirectly 
in international air transport service; (3) To co- 
operate with the International Civil Aviation Or- 
ganization and other international organizations. 


sideration with other transportation fa- 
cilities, international air law applicable to 
the rights of private litigants engaged the 
attention of jurists, legal experts, and spec- 
ulative writers, men of the highest intel- 
lectual quality, whose foresight and imagi- 
nation left the mark of valuable contribu- 
tion. These first examinations were neces- 
sarily theoretical in many respects—some 
concepts borrowed from maritime law— 
for the very obvious reason that there was 
no international air commerce when a 
meeting was held at, say, Verona in 1910, 
the scene of one of the earliest aviation law 
conferences, seventeen years before Charles 
Lindberg would make the pioneer Atlantic 
crossing, New York to Paris, non-stop, 
thirty-three hours. We have only to read 
the pages of magazines and newspapers 
devoted to travel advertising to realize 
what changes have taken place—“Sleeper 
Seats to Europe”, “Fly Now—Pay Later”. 
Visit the busy air terminals at gateway 
cities, many, if not all, having the word 
“international” in the name of the airport, 
and the conclusion becomes obvious that 
yesterday's theoretical research for the 
ideas of what international air law in gen- 
eral should be is today’s very practical 
problem reflected in the billions of pas- 
senger miles flown on overseas routes.’ 
Scholars and theorists will go on making 
significant contributions to the law of mod- 
ern international air transportation, but 
some unreasonableness can be avoided in 
this field by preoccupation with reality 
as opposed to speculative and visionary 
schemes. However, there should be no 
painful collisions of opinion between theo- 
retical views and the thoughts of those 
who have the day to day task of working 
with the laws of aviation. And it is in this 
latter category, that a well informed in- 
surance bar can furnish something of value. 

Although not the first with an aim to- 
ward legal and social adjustment to the 
problems foreseen with the beginning and 
expansion of international air commerce, 
significant preparatory work on private 
international air law was begun by 


*According to ICAO figures the world’s scheduled 
airlines flew 38.35 billion passenger miles in 1955, 
up 18% over 1954. 
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CITEJA (Comite International Technique 
d’Experts Juridiques Aeriens), a Commis- 
sion created at a Paris meeting in 1925 to 
begin the study—actually a work program 
that has continuously engaged the atten- 
tion of various committees—of all kinds of 
private liability which may result from in- 
ternational transportation by air. The idea 
of an agreement between nations to unify 
the rules for documentation and liabilities 
of the carrier to shippers and passengers 
in international carriage by air, which re- 
sulted in the Convention produced at War- 
saw in 1929, was developed in the confer- 
ences and examinations of CITEJA. The 
work of preparing international conven- 
tions in the sphere of air transport goes on, 
and even though there is disagreement 
among informed people for and against 
further international agreements defining 
the rights to recover for damages or injury 
growing out of aviation,’ the ICAO Legal 
Committee continues the program which 
CITEJA initiated of a global limitation 
of liability * with the object of attaining 
uniformity and a maximum limit of re- 
covery in all areas where an operator of 
one contracting country may have private 
liability to an operator or a national of 
another. 

International air law applicable to the 
rights of private litigants has many facets, 
of which agreements between nations are 
only a part. Two such agreements are mat- 
ters of timely interest: one, a proposed 
treaty in the draft stage, the introductory 
work on aerial collisions; and the other, 
the Protocol to Amend the Warsaw Con- 
vention, finalized at The Hague meeting 
in September, 1955.’ A particular examina- 
tion of these two proposals may serve to il- 
lustrate the general remarks already made 
on some principles and objects. 


DRAFT CONVENTION ON 
AERIAL COLLISION 


Liability for damages growing out of 
collisions of aircraft in movement—liability 


*Report, Aeronautics Committee, Association of 
the Bar of the City of New York, with two dissents, 
concluded “—we urge a complete re-examination of 
the Warsaw Convention including the question of 
adherence or non-adherence by this country”. The 
Insurance Law Journal, July 1955. 

‘The term “global limitation” also traces its 
origin to maritime laws limiting shipowner’s liabil- 


‘Signed by delegates of twenty-six countries, not 
including United States of America and the United 
Kingdom. 
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of one operator to the other operator, to 
the other’s passengers and for property car- 
ried in the other aircraft—is the subject of 
the Draft Convention on Aerial Col. 
lisions.” The Draft adopted by the Legal 
Committee of ICAO, at its tenth session, 
held at Montreal, in September, 1954, may 
be summarized best as to some significant 
features and more conveniently consider- 
ed in this order: (1) The Convention is 
not restricted to full-flight collisions. (2) 
An operator’s liability to persons or prop- 
erty on board his own aircraft or- to per- 
sons or property on the surface is specific. 
ally excluded. (3) Liability is based upon 
proof of “fault”, with a limit on the liabil- 
ity of the operator whose fault caused the 
accident. (4) Recovery can be had with- 
out limit upon proof of a deliberate act 
or omission as the cause of the collision. 
(5) For the Convention to apply the col- 
lision must occur in the territory of a Con- 
tracting State or over the high seas, and in 
either situation, involving aircraft which 
have the nationality of different Contract- 
ing States. (6) Military, customs and po- 
lice aircraft are placed under the Conven- 
tion unless the Contracting State excepts 
such aircraft at the time of its ratification 
or adherence. 

1. The Draft Convention contemplates 
three kinds of mishaps upon which it will 
operate, namely: (a) the full-flight col- 
lision of two or more aircraft, (b) collision 
of aircraft on the surface while moving 
under their own power, and (c) the near- 
miss where damage may result even though 
no actual collision occurs. 

Full-flight collisions between aircraft 
are a small number, not of sufficient value 
to allow significant conclusions from a sta- 
tistical analysis. And yet it cannot be 
disputed that the risk of mid-air collision 
is becoming more critical. If any answer 
is to be found, if anything positive is to be 
done, it would seem reasonable to suppose 
that the emphasis must be in the direction 
of preventive measures. It is highly en- 
couraging to learn how consciously aware 
aviation people are of the in-flight colli- 
sion problem and that a great deal of col- 
lective thought is being given to its solu- 
tion. We can expect from scientists and 
engineers the technical improvements ¢s- 
sential to keep pace with the increased 
speed and activity—anti-collision devices 
such as lights, radar warning systems, and 


*An original CITEJA project which was set aside 
for more urgent matters. 
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better control and separation of traffic. 
And perhaps the most important improve- 
ment can be expected from air crew train- 
ing and in-flight procedures which insist 
upon the importance of a continuing watch 
for outside traffic. Contrary to the view 
of the supporters of an aerial collisions 
convention, there is reason to expect that 
the approximate relation between the vol- 
ume of air traffic and mid-air collision fre- 
quency has a good chance to remain about 
the same—the ratio held unchanged or even 
improved through advances in equipment 
and techniques resulting from the efforts 
of a union of the best talents, experience 
and information available to the industry.’ 

Accounts of the collisions which almost 
happened, the so-called near-miss, provide 
a wider range of circumstances from which 
to study probabilities and from which op- 
erations people can plan the direction for 
stress on safety in the future. There have 
been a few examples of passengers injured 
as a consequence of the pilot taking evasive 
action to avoid an in-flight collision and 
the Draft Convention is calculated to op- 
erate in such circumstances. It is quite 
often impossible to establish the identity 
of the other aircraft, a practical obstruc- 
tion, for however reasonable and strong 
may be the operator’s and his passenger’s 
case against the other, first, he must be 
identified. When conditions of visibility 
and rate and angle of closure are consider- 
ed, inability to recognize markings or other 
identifying features is not surprising, and 
the operator of the other aircraft may 
have been wholly unaware of his very close 
brush with disaster. When investigation 
fails to turn up the other operator, it is not 
unusual for injured passengers to suggest 
that perhaps this phantom airplane exists 
only in the pilot’s imagination, often the 
only person on board to see the other air- 
plane—just one of the real difficulties that 
further restricts the benefits that the draft- 
ers might expect from the Draft Conven- 
tion. 

2. The Draft Convention is limited to: 
(a) controversies between operators when 
collisions occur, (b) the claims of injured 
passengers on board one colliding aircraft 
against the operator of the other, and (c) 
the rights of owners of property carried 
in one colliding aircraft to recover for its 
damage from the operator of the other. 


‘ICAO, 2nd Air Navigation Conference, Septem- 
ber, 1955 at Montreal took up near misses and col- 
lision preventive measures as a major consideration. 
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The purpose of the Convention is to close 
one gap in the universal limitation of lia- 
bility program, and in doing so, care has 
been taken not to intrude within the 
bounds of the Rome Convention*—rights 
of persons on the surface who have been 
damaged, or to encroach upon Warsaw 
Convention—rights of parties under the 
terms of a contract of carriage. 

Operators of two or more aircraft in col- 
lision may seek recovery from the other 
or others for damage to or destruction of 
their aircraft. Where they are cross-claim- 
ants, liability for damages will be assessed 
in proportion to the degrees of fault—a 
form of comparative negligence. An op- 
erator may have recovery over against the 
other operator in proportion to the degree 
of fault for such sums as he may have been 
obliged to pay as damages in respect to 
persons or property on board his aircraft. 
If the degree of fault cannot be deter- 
mined, and similar to an intersection col- 
lision of automobiles the determination 
will turn most often on conflicting fact 
questions, each of the operators at fault 
shall bear the damage suffered by him. 


At one point the Draft Convention 
would join in the Rome Convention, a lia- 
bility without fault law which limits the 
amount recoverable for surface damages to 
a schedule fixed by the weight of the air- 
craft, and that is, to give the operator the 
right, without proof of fault, to recover 
from the operators of other aircraft a pro- 
portionate share of the amount he has 
been obliged to pay for surface damage 
caused by the collision, determined accord- 
ing to the relative weights of the aircraft. 

3. The concept of liability without 
proof of negligence combined with a limi- 
tation on the operator's liability has many 
people to espouse its cause in discussion at 
international air law conferences. There 
is a refreshing departure from that idea 
in the proposed aerial collisions conven- 
tion. It offers to limit the liability but 
would make recovery dependent upon 
proof of fault. This measure will be fully 
debated and undergo severe scrutiny from 
two sides; those who favor a combination 
of fixed limits and imposed liability, and 
those who feel the rights and interests of 
the air traveling public will be served best 
by no liability limits when the person seek- 
ing to recover damage has the burden to 
prove negligence. 


‘Ratified by one signatory nation—Egypt. 
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The principle of limiting the amount 
recoverable in a negligence action is not 
wholly foreign to the laws of this country. 
For example, states which limit recovery 
in suits for wrongful death. There is also 
the historical growth of marine law which 
advanced the principle of limitation on 
ship owners liability—not necessarily valid 
ond effectual for modern aviation, and 
even that principle has been relaxed to 
the extent of putting a minimum limit on 
the extent to which a shipowner can limit 
his liability for death and bodily injury.’ 
Whether there is a sufficient reason on so- 
cial or legal grounds to limit the operator’s 
liability to injured persons who are not 
parties to a contract by the terms of which 
he is carrying them, is very much open to 
arguments for and against. A stipulation 
which contemplates a contractual limit of 
liability is quite reasonable in a treaty 
such as the Warsaw Convention, an agree- 
ment with nations, some of whom recog- 
nize the right of a carrier to limit its liabil- 
ity by contract for negligently injuring a 
passenger. Attempts of this sort in pas- 
senger ticket-contracts for domestic travel 
have been rejected by courts in this coun- 
try,” but concessions and adjustments are 
desirable and necessary in a treaty accept- 
able to all nations. The passenger who 
purchases a contract to transport subject 
to Warsaw Convention conditions of travel 
assumes a known risk through a legitimate 
business transaction with a carrier of his 
choice, and the area of controversy is 
whether that same passenger should, by 
this assumption, assume the risk of negli- 
gence in the operation of another aircraft 
which causes a collision. 

Although limitations on liability are a 
primary concept of the global plan for air 
law, a method for fixing the limit has 
proved a stubborn problem in this in- 
stance. A suggested formula adjusted to 
the weight of the aircraft seems to have 
been rejected for reason that there is 
no correlation between size and the dam- 
age an aircraft may cause in collision with 
another. Then, too, it tends to be discrim- 
inatory, placing emphasis on the ability to 
pay—owners and operators of large, mod- 
ern air transport types presumably capable 
of responding in larger damages—and even 
on that score it fails as an accurate meas- 
ure, considering the important growth of 


*Title 46, U. S. Code, Sec. 183. 
"Conklin, Admx, v. Canadian-Colonial Airways, 
Inc., 266 N. Y. 244. 
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industrial aid uses of all types of aircraft 
by business corporations. Perhaps the so. 
lution is to have the same limit arbitrarily 
fixed for all operators who have the right 
to use of the air space on compliance with 
applicable regulations. This, of course, 
leaves unanswered: (a) how high the lia- 
bility limits should be, and (b) if a high 
limit is justified, what is the position to 
be with respect to the private owner's {i- 
nancial responsibility? 

4. The agreement contemplates circum. 
stances and conditions where an operator 
should be required to pay damages with- 
out regard to the limitation of liability. 
Unlimited recovery is made dependent on 
the plaintiff's proof that the deliberate act 
or omission was done: (a) with intent to 
cause damage, or (b) with reckless disre- 
gard of the consequences, and a third con- 
dition (c) when the aircraft was wrongly 
taken without proper consent and made 
use of by the person causing the accident. 
Possibilities (a) and (b) are confusing. The 
burden of proof required by (a) looks to 
be wilful misconduct; while (b) more near- 
ly resembles gross negligence. It is sur- 
prising to find both in the same provision. 
Most plaintiffs’ lawyers no doubt will pass 
up the more onerous task of proving a 
conscious intent to cause damage for the 
issue more likely to get to the jury, reck- 
less indifference to consequences. Experi- 
ence with Warsaw Convention furnishes 
us with more than adequate notice that 
when an escape from a limitation is pro- 
vided, turning largely on a question of 
fact so that the limit is in doubt, some 
people will always be encouraged to gam- 
ble on a lawsuit. While (c) does not go 
the facts necessary to establish the cause 
or probable cause of the accident, it too 
has language that will require interpreta- 
tion by the courts. Those who have work- 
ed with the automobile liability policy of 
insurance know without elaboration the 
controversies that have and can develop 
when the question raised concerns permis- 
sive use of a vehicle, express or by impli- 
cation, and the shades of possible mean- 
ing when there is deviation from either 
initial or limited consent to use. The ex- 
istence of the flexible system proposed for 
allowing unlimited recovery, creating 
rights which cannot be easily appraised, 
seems to defeat a basic purpose of the Con- 
vention, to fix with some certainty the op- 
erator’s known risk when collisions occur. 

5. The territorial scope of the Draft 
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Convention is declared to extend to: (a) 
all collisions occurring on the high seas 
when at least two of the aircraft involved 
have the nationality of different Contract- 
ing States, and (b) to collisions occurring 
in the territory of a Contracting State when 
at least one of the aircraft involved has 
the nationality of another Contracting 
State. The observation has been made in 
general that the range of occurrence of the 
aerial collision as a class of aviation ac- 
cident has been incalculably small for sta- 
tistical purposes, and although mindful of 
the admonishment at the outset, that in- 
surers Of aviation risks should avoid con- 
troversies connected with need for inter- 
national conventions affecting operators, it 
is quite obvious that the range of applica- 
tion and therefore the question of need is 
reduced to a relatively narrow section of 
the whole aerial collisions exposure. There 
have been just two full flight collisions in 
this country in the past several years which 
readily come to mind as within the scope 
proposed for the draft.” 

The draft adopts the principle of a 
single forum, that is, the courts of the Con- 
tracting State where the collision occurred, 
and in the case of collisions over the high 
seas, the courts of the Contracting State 
in which the defendant resides or has his 
principal place of business, shall have ex- 
clusive jurisdiction. 

6. In earlier working drafts no concern 
seems to have been shown for the risk of 
collisions between service aircraft and civil 
aircraft, and these were expressly excluded. 
Actually, a compilation of instances of 
aerial collisions discloses a high relative 
number of collisions of this class as a 
ground to suppose that the greatest risk 
of collisions is not between civil aircraft. 
The Draft Convention gives a Contracting 
State three alternatives with respect to its 
service aircraft: (a) the Convention shall 
apply without qualification to its aircraft 
in this category, (b) that the Convention 
shall not apply to damage caused to or by 
its service aircraft, and (c) that the Con- 
vention shall not apply to damage caused 
by such aircraft. If Contracting States de- 
clare that the Convention shall not apply 
to their service aircraft, the effect will be 
a narrowing to a greater extent of an al- 
ready restricted field for the Convention’s 


“United States v. Compania Cubana de Aviacion, 
S.A., 224 F. 2d 811. Eastern Air Lines v. Union 
Trust Company, et al., 221 F. 2d 62; judgment re- 
versed, U.S. Sup. Ct., December 5, 1955. 


operation, and further frustrating its con- 
structive purpose. 

In concluding this look at the Draft 
Convention on Aerial Collisions, it seems 
proper to be curious and ask: Precisely 
what is it that is supposed to have failed 
or is likely to fail in the future for which 
this Convention will be a remedy? Those 
who urge a need for an international agree- 
ment concerning aerial collisions do so up- 
on the grounds that a greater frequency 
of such accidents can be anticipated, that 
the liability of the operator should be lim- 
ited, that it is desirable to unify the rules 
of law—substantive and procedural—appli- 
cable to collisions, and that the operator 
will have a known risk against which ade- 
quate insurances can be provided. No 
cases have been cited as examples of sub- 
stantial injustice under local law. There 
are no conspicuous defects or grievances 
intended to be removed. On the few oc- 
casions when claims from aerial collisions 
have reached the courts, existing laws have 
been quite adequate to determine the 
rights of the parties. And finally, although 
underwriters acknowledge the threat of 
aerial collisions, rate necessarily reflects ex- 
perience, and there just has not been suf- 
ficient experience based upon which this 
very small part of the whole aviation acci- 
dent picture can be separately rated with a 
satisfactory degree of accuracy. On the 
present knowledge of aerial collisions of 
aircraft of different national registry and 
their frequency, there is no reason to sup- 
pose that the Convention would result in 
a significant improvement in loss experi- 
ence, or cause insurances to be more read- 
ily available and at a reduced rate. 


PROTOCOL TO AMEND THE 
WARSAW CONVENTION 


The Convention for the unification of 
certain rules relating to international trans- 
portation by air, Warsaw Convention,” was 
done at Warsaw, Poland on October 12, 
1929. It may be summarized briefly as set- 
ting up rules of liability for air carriers 
when things go wrong in international 
transportation, causing bodily injury to 
passengers, damage to baggage, personal 
effects, and air freight. In the twenty-six 
years of its existence, the Convention, in 
the main, has been a useful and satisfac- 
tory instrument for air transport compa- 


“Presidential Proclamation of October 29, 1934, 
49 Stat. Pt. 2 at p. 3000 et seq. 
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nies and for international travelers by air.” 
Recent years have seen a relatively rapid 
acceleration in Warsaw Convention litiga- 
tion in our country, especially actions to 
recover for death of or injury to passen- 
gers, and enough legal literature has been 
written on the subject to make a develop- 
ment of background, purpose and scope 
seem unnecessary in this examination. The 
time, however, may be well employed in 
giving special attention to some features 
of The Hague Protocol to Amend, signed 
September 28, 1955 by twenty-six States, 
to come into force when thirty signatory 
States have ratified. 

Those whose work produced the War- 
saw Convention made known at that time 
by formal acknowledgement that the rec- 
ognized the need in the future “. . . to con- 
sider any improvements which may be 
made in this Convention.”” The changes— 
not considered “improvements” in all quar- 
ters—adopted by the Conference Delegates 
to The Hague meeting spread over much 
of the Convention, including amendments 
of a drafting nature, but these comments 
will focus attention on only four points, 
which may be briefly stated and consider- 
ed in this order: (1) Requirements of doc- 
umentation. (2) Increased maximum limi- 
tation on the amount recoverable for pas- 
senger bodily injury and death. (3) Revi- 
sion of the so-called escape clause. (4) A 
new article specifically extending the lim- 
its of liability to a servant or agent of the 
air carrier who was acting within the scope 
of his employment. 


1. If air travel is “international carriage” 
subject to the Warsaw Convention, it is 
because of the contract to transport, de- 
termined by the place of departure, desti- 
nation, and agreed stopping places shown 
in the passenger ticket-contract.” Addi- 
tional particulars are specified to be in- 
cluded in the conditions of carriage, chiefly 
information, none of which add to the es- 


Wyman and Bartlett v. Pan American Airways, 
Inc., 43 N.Y.S. 2d 420, 48 N.Y.S. 2d 459, 293 N.Y. 
878; cert. denied, 324 U.S. 882. “The case at bar 
would thus seem to be within the very situation 
embraced by the rules of the Warsaw Convention 
which here operate to permit a recovery that other- 
wise might be impossible for want of proof.” 

“The Social Impact of the Warsaw Convention 
by Harold J. Sherman; The Warsaw Convention by 
George W. Orr, Virginia Law Review, March, 1945; 
The Rio Revision of the Warsaw Convention by 
George W. Orr, Journal Air Law and Commerce, 
Vol. 21, Nos. 1 and 2. 

*Warsaw Convention, Article 41. 

*Warsaw Convention, Article 1. 
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sential object to establish the applicability 
of the Convention, which can be fixed 
only by reference to the routing. In a New 
York case” the court held that no penalty 
attaches through a carrier’s failure to in. 
clude the particulars which the existing 
Convention states must be contained in 
the documents of carriage.” There is, 
however; a forfeit for non-issuance of a 
ticket, that is, if a passenger is carried 
without a ticket having been delivered to 
him, the carrier (a) loses the defenses af. 
forded under the Convention, and (b) also 
loses the benefit of the limitation of liabil- 
ity. An amendment would partially re. 
tain this penalty and add one more. The 
liability limit, but not the defenses, will 
be lost on non-delivery of a ticket to the 
passenger, and the added penalty, the car- 
rier is not entitled to avail himself of the 
limitation of liability if there is no notice 
to the passenger in the documents of car- 
riage that the carrier’s liability may be 
subject to the Convention’s limitation of 
liability. The Warsaw Convention and air- 
lines engaged in international carriage have 
drawn the criticism of our courts stem- 
ming from this matter of notice. The 
view has been expressed that people in- 
jured in accidents have become accustomed 
to look to those causing the accident for 
recovery of their damages and that no real- 
ly adequate announcement is made in 
which warning of the limitation is com- 
municated to passengers. A position quite 
to the contrary also has been expressed 
that an international passenger is negli- 
gent himself in failing to provide accident 
insurance protection for himself and fam- 
ily against aviation hazards, leaving the 
problem of financial security when injuries 
occur to transactions involving the risk that 
nothing will be recovered. There can be 
no serious objection to the idea that a pas- 
senger should have proper notice of the 
conditions under which he is being trans- 
ported, but requirements for documenta- 
tion should not be made an invitation for 
a shifting in emphasis from the cases in 
which attempts have been made to prove 
wilful misconduct to the carrier’s failure 
to comply with rules for traffic documents 
as a means of avoiding the limitation of 
liability. 

2. Probably no section of the Conven- 


“Grey, et al., v. American Airlines, Inc., 95 F. 
Supp. 756, for opinion of U.S. Ct. of Appeals, see 
footnote 22. 

Warsaw Convention, Article 3. 
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tion has been more controversial than the 
provision which limits liability for bodily 
injury or death to a passenger to the U. S. 
currency equivalent of 125,000 francs, 
$8,291.87." Many high contracting par- 
ties think the present limitation adequate; 
some others say the figure should be sub- 
stantially increased. How much increase, 
if any, is desirable? What are the risks of 
losing now existing signatory and adherent 
Contracting States with an increase in the 
amount recoverable? What, also are the 
risks of denunciation by some on the pres- 
ent roster of nations agreeing to be bound 
by this treaty in the event they do not get 
the substantial increase desired? The gov- 
ernments signing the Protocol came out in 
favor of a compromise raising this limita- 
tion to 250,000 francs which doubles the 
current limitation of liability. The United 
States delegation was instructed without 
qualification to press for a substantial in- 
crease in the limits of liability for death or 
injury as their basic concern, exceeding 
all other objectives. Comments by the In- 
ternational Union of Aviation Insurers 
with respect to extending the limits are 
quite circumspect: 


“The Insurers recognize, however, 
that this is essentially a matter for the 
decision of the Governments concerned 
and suggest that the governing factor 
should be whether any alternative will 
tend to increase or decrease the number 
of Contracting Parties to the Conven- 
tion. Any alteration which would tend 
to decrease the number of such parties 
would obviously be undesirable in the 
interests of the development of interna- 
tional air transport. The insurers con- 
sider that an insurance market is avail- 
able to meet a reasonable increase in the 
limits of liability, but feel bound to point 
out that any substantial increase might 
involve a material change in the existing 
insurance rates.” 


It is not the plan for these remarks to 
become implicated in the confusion is- 
suing from the limits controversy, much of 
which is already well known. Moreover, 
no matter what effort is made for detached 
and impersonal thinking about the value 
of an injury or a human life, it is nearly 
impossible to remove wholly the emotional 
elements. A mother, for instance, who has 


“Warsaw Convention, Article 22 (1) (4). 
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lost a young, unmarried daughter in an 
airplane accident cannot be easily con- 
vinced that according to the pecuniary loss 
measure of damages in a particular wrong- 
ful death law or some variation thereof her 
child was not the most valuable life on 
board. Yet plaintiffs’ counsel and lawyers 
engaged in defense know that adjustments 
and awards in this sort of case are for rel- 
atively modest sums even when the action 


is brought in jurisdictions where recoveries 


tend to go above the average. Whatever the 
limitation of liability fixed, there will be 
opponents who will say that it was arbi- 
trarily set at an unrealistically low level. 
Nevertheless, even those adverse to limita- 
tions of liability admit that firm ceilings 
linked with imposed liability can have ad- 
vantages on one ground that settlements 
are ordinarily completed with a minimum 
of expense and delay to both sides. 


Where a break-through is possible, an in- 
crease in limits is not likely to discourage 
lawsuits in the type of Warsaw Convention 
case that is becoming familiar in our 
courts. An estimate of the general effect 
of the increase established by the Protocol 
to Amend is to (a) cause an increase in 
the disputes where agreement cannot be 
reached as to the quantum of damages, 
and (b) produce about the same number of 
suits in which the seriously damaged will 
seek to find some means to break through 
the limitation. 


The amended text adds a new para-” 
graph permitting the court to award “in 
accordance with its own law”, in addition 
to the limit prescribed, court costs and 
other expenses of litigation incurred by 
the plaintiff. This will have no effect on 
Contracting States which already provide 
for costs and expenses namely, the United 
Kingdom and Continental Europe. And 
the limiting langauge “in accordance with 
its own law” would seem to leave un- 
changed in other jurisdictions the matter 
of allowance of costs to the successful party. 


3. A provision closely related to limita- 
tion of liability is the article™ which de- 
clares that the limits specified and the de- 
fenses which might exclude liability will 
not operate if the damage is caused by the 
carrier’s wilful misconduct or its equival- 
ent. What some people propose is to in- 
crease the amount available in passengers’ 
injury and death cases and thereby elimi- 


*Protocol to Amend, Article 22 (4). 
™Warsaw Convention, Article 25. 
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nate the reason for pressures to break 
through the maximum fixed as the upper 
legal limit. That this notion may be dis- 
appointingly misleading has been men- 
tioned already. The delegates concluded 
that although doubling the limits of re- 
covery is contemplated, it would be well, 
just the same, to more clearly define the 
circumstances necessary to allow escape 
from the limitation. Whether this was ac- 
complished in fact by that amendment is 
within the limits of reasonable controversy. 

The alteration in language proposed for 
the escape clause would provide two condi- 
tions which, upon the proof of either, 
would permit an award without reference 
to the limits of liability: (a) an act or 
omission done with intent to cause dam- 
age, or (b) an act or omission done reck- 
lessly and with knowledge that damage 
would probably result. The penalty ap- 
plies only to limitation of liability, not the 
provisions which exclude liability, a minor 
change from the existing Convention. 

In a recent case” the court ruled on the 
issue of burden of proving that the cause 
of the accident was such as to preclude the 
carrier from availing himself of the limi- 
tation, saying: 


“We hold that the trial judge ruled 
correctly when he charged the jury that 
plaintiffs could recover no more than 
$8300 on account of the death of each de- 
cedent, unless plaintiffs proved by a fair 
preponderance of the credible evidence 
that there was wilful misconduct on the 
part of defendant’s employees, or any of 
them, which was a ‘substantial contrib- 
uting factor’ to the accident. The specif- 
ic language of Article 20 (1), above 
quoted, and the absence of correspond- 
ing words in Article 25 would seem to 
make admissible no other interpretation 
of the Convention. But perhaps of great- 
er significance is the general purpose of 
protecting international air carriers from 
the burden of excessive claims connected 
with the loss of aircraft under circum- 
stances which make it impossible, or vir- 
tually so, to determine the mechanical 
or human shortcomings which caused 
the disaster, because of the death of all 
on board and the destruction of the 
plane. We find implicit in the terms of 
the Convention an intention to relieve 
™Grey, et al., v. American Airlines, Inc., 2d Cir. 


decided November 7, 1955, 4 Av. 17,572, 227 F. 2d 
282. 
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the carriers of this burden of proof, 
whilst at the same time giving the in. 
jured parties the opportunity to prove 
wilful misconduct, if they can.” 


This decision also reaffirmed the es. 
tablished concept of wilful misconduct 
when the court said: 


“There is no dispute as to what con- 
stitutes wilful misconduct. The instruc. 
tions required proof of ‘a conscious in- 
tent to do or omit doing an act from 
which harm results to another, or an in- 
tentional omission of a manifest duty. 
There must be a realization of the prob- 
ability of injury from the conduct, and 
a disregard of the probable consequence 


, 7? 


of such conduct’. 


4. The situation as between an injured 
passenger and servants and agents of the 
carrier was under consideration in a case 
recently decided* which held that an avia- 
tion service company employed as an 
agent or independent contractor could 
properly claim the benefit of the Warsaw 
Convention. A much earlier case” held 
that the Convention applies to an agent 
of the carrier with whom the plaintiff had 
a contract of transportation. A new ar- 
ticle, perhaps unnecessary when the last 
two cases cited are considered, plainly 
states that where the Warsaw Convention is 
applicable it will apply to a servant or 
agent of the carrier. Not quite so plain 
is the requirement that the servant 01 
agent has the burden to prove that he act- 
ed within the scope of his employment. 
It is reasonable to wonder how the estate 
of a pilot killed in an accident will go 
about sustaining this burden of proof. And 
if there has been a material deviation, sul- 
ficient to break the master-servant relation- 
ship, a judgment that can be executed only 
against the servant or his estate may not be 
a very satisfactory solution for a plaintiff. 


One last observation of a general nature: 
This Convention can be revised without 
reluctance on the part of aviation insurers 
provided the changes are limited to areas 
of legitimate differences. It would be un- 
fortunate, in their judgment, to go back- 
ward, throwing aside the substantial gains 


*™Chutter v. KLM Royal Dutch Airlines, et al. 
USDC Southern Dist. N.Y. June 27, 1955, 4 Av. 
17,733. 

*Wanderer v. Sabena, et al., 1949 U.S. AvR 25. 
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made through legal interpretations of 
many doubtful points—once again com- 

lled to look to the courts for construc- 
tion and interpretation of new uncertain- 
ties and ambiguities. 


CONCLUSION 


Whatever one may think of this or that 
feature of aviation, its great development 
nationally and internationally has brought 
the airplane, in one degree or another—if 
only as a passenger—within the social and 
economic range of a large number of 
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people and enterprises. Insurance counsel 
are not insulated from this “revolution in 
transportation”. Lawyers who have never 
attended to an aviation lawsuit perhaps 
find it hard to work up much enthusiasm 
and understandably so. It is nevertheless 
pleasing to see increasing interest and how 
well many trial lawyers have adapted them- 
selves, reflected in the preparation and 
trial of their airplane cases. And as time 
passes, the suggestion of some, that they 
have never had an aviation case and do not 
expect to, will become less and less a con- 
vincing reason for not being informed 
about aviation law. 


Reopening of Awards Under the Longshoremen’s and Harbor 
Workers’ Compensation Act: What is a Mistake 
In Determination of Fact? 


RiIcHARD T. WHALEN* 
Fort Lauderdale, Florida 


NDER the Longshoremen’s and Har- 
bor Workers’ Compensation Act,’ 

the United States Employees’ Compensa- 
tion Commission retains jurisdiction over 
an award for a period of one year after the 
date of the last payment of compensation.” 
The purpose of this “continuing jurisdic- 
tion” is: (1) to permit a deputy to correct 
mistakes in determination of fact made at 
the prior proceeding, and (2) to allow 
time for adjustment of an award because 
of a change in the claimant’s condition oc- 
curring since such an award. The second 
ground for modification presents no prob- 
lem since, in most instances, any change 
in the claimant’s condition is readily ap- 
parent and easily proved. However, when 
considering mistake in determination of 
fact, it is important to maintain a firm 
line between matters which are subject to 
modification and those which are con- 
cluded by failure to make timely appeal 
and are, therefore, res judicata. The plac- 
ing of this line of demarcation is made 
easier if there is an understanding of the 
basic differences in application of res judi- 

*Of the firm of Fleming, O'Bryan & Fleming. 

33 US.C.A. § 901 et seq. 

33 US.C.A. § 922. 


cata in the judicial and administrative 
systems. 

The finality of unappealed judgements 
is universally accepted. Once the time for 
taking an appeal has lapsed, the judgment 
is binding. This is true no matter how 
clear the mistake of fact, how obvious the 
misunderstanding of law, or how unjust 
the consequences. 

In administrative law, because facts are 
usually not static as in the judicial system 
and because policies are ever changing, the 
application of res judicata has been re- 
laxed. The degree of relaxation has varied 
with the nature of the administrative pro- 
ceeding and with the apparent need in 
certain situations. Whenever traditional 
rules of res judicata have proven to be un- 
satisfactory, they have been weakened, 
either by agency practices plus court sanc- 
tions, or by express statutory provisions. 

If an agency is functioning in other 
than a judicial capacity, it is obvious that 
there is little room for res judicata. On 
the other hand, whenever circumstances 
are substantially similar to those of ordi- 
nary litigation in court, it should be ap- 
plied in all its rigor.’ Basically, proceed- 


See Davis on 1951 Ed., 


Chapter 14, § 172. 


Administrative Law, 
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ings on awards in workmen’s compensation 
cases belong in the latter category, and it 
was only to fill specific needs that Congress 
amended the Longshoremen’s Act and 
provided statutory modification.* Since this 
represents a departure from a well-estab- 
lished doctrine, it should be limited to the 
purposes intended. 

None of the cases specifically defines 
what is contemplated by “mistake in de- 
termination of fact”, although they have 
limited to a great extent what can be con- 
sidered on that ground in modification 
proceedings. 

In Texas Employers’ Insurance Associa- 
tion v. Sheppeard,’ a claimant sought modi- 
fication because a doctor, whom he con- 
sulted subsequent to entry of the original 
order, believed his percentage of injury was 
higher than had been initially determined. 
The court, in denying the additional 
award, pointed out that the statute does 
not say or mean that a compensation pro- 
ceeding may be re-opened whenever any 
party finds a witness who can testify more 
favorably for him than his other witnesses 
had done. Another case, Gravell Products 
Corporation v. McManigal, showed that a 
commissioner was without power to re- 
open compensation proceedings for a “mis- 
take in a determination of fact” merely be- 
cause all the facts had not been adduced 
at the original hearing, and in Tudman v. 
American Ship Building Company,’ the 
court made it clear that a deputy in a mod- 
ification proceeding does not have the 
same review powers as an appellate body 
when it said:* 


“As we interpret Section 22, it does 
not contemplate that the Deputy Com- 
missioner shall again evaluate the evi- 
dence which forms the basis for his pre- 
vious findings and order. To hold other- 
wise is to render meaningless the provi- 
sion that such order becomes final unless 
proceedings are brought for review with- 
in thirty days. What Section 22 evident- 
ly does contemplate is that the Deputy 
Commissioner may review his previous 
order with the limitation that it must 
be upon the two grounds enumerated. 
And this is a new proceeding wherein 
the Commissioner may determine from 


‘52 Stat. 1167 (1938). 
*42 F. Supp. 689 (D.C.). 


*14 F. Supp. 414 (D.C.). 
170 F. 2d 842 (7th Cir., 1948). 
‘Supra, p. 844. 
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the evidence before him (not the evi. 
dence upon which the prior order was 
based) whether a new order should be 
entered. . . .” 


The Tudman case points out that the 
modification hearing is, in effect, a new 
proceeding except that in the re-hearing 
a deputy must also consider the complete 
record of evidence taken at the initial pro- 
ceeding. Since he cannot re-evaluate the 
initial findings of fact or usurp the func. 
tion of an appellate body to see if they 
were supported by substantial evidence, 
there necessarily must be some other factor 
present at a re-hearing in order to justify 
a different award on the ground of mistake 
in determination of fact. This other fac 
tor is a showing by the claimant of some 
new evidence not previously considered. 

The necessity for new. evidence is dem. 
onstrated in Bethlehem Shipbuilding Cor- 
poration v. Cardillo. The claimant sought 
modification of an award under Section 
922 on the ground of change in condition, 
as well as mistake in determination of fact. 
Based on new evidence, as well as that 
taken at the original proceeding, a substi- 
tute deputy found the claimant entitled to 
a new award on both grounds. The mis- 
taken finding in the original proceedings 
was that the disability of the claimant after 
a certain date was not the result of the orig. 
inal injury. Strictly speaking, this was not 
a mistake in determination of fact since it 
became apparent only after a showing of 
the change in the claimant’s condition. 

Another case reflecting the importance 
of the new evidence factor is Maryland 
Casualty Company v. Cardillo,” wherein a 
deputy, upon re-hearing, reversed his ini- 
tial denial of an award to the widow of a 
deceased employee. At the first hearing it 
appeared that the death of the employee 
resulted from his willful intent to injure 
another, but new testimony taken at a re- 
hearing several months later revealed that 
the original finding was in error. 

In Stansfield v. Lykes Brothers S.S. Com- 
pany,” a claimant who had initially re- 
ceived a fifteen percent permanent partial 
disability award sought an increase under 
Section 922 based on change in condition. 
After a new hearing, he was awarded an 
increase of ten percent on the basis of mis 
take in determination of fact. The claim 

*102 F. 2d 299 (Ist Cir., 1939). 


99 F. 2d 482 (U.S.C.A. D.C., 1938). 
4124 F. 2d 999 (5th Cir., 1942). 
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ant knew he had pressure on his trachea 
which affected his breathing, although at 
the first hearing he chose to remain silent 
about this condition, and even the doc- 
tors were not aware of it. At the second 
hearing, in spite of the claims by the doc- 
tors that such pressure was impossible, the 
deputy believed the claimant. It is in- 
teresting to note that the claimant was not 
penalized for withholding evidence and 
that an award was made on one ground 
while the petition sought modification on 
another. What is perhaps more significant, 
however, is the court’s conclusion that new 
evidence brought out in a modification 
proceeding need not be newly discovered. 
Perhaps to counteract this rather liberal 
position, the court proceeded to empha- 
size that the commissioner may not change 
his mind whenever he pleases and make an 
award on either the same evidence or on 
new evidence without a clear showing that 
there was a mistake in determination of 
fact. 

The language running through the 
above and other cases involving the re- 
opening of awards on the basis of mistake 
in determination of fact is extremely loose 
and misleading. This is true not only of 
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cases decided under Section 922 of the 
Longshoremen’s Act, but also of those de- 
cided under state acts having similar pro- 
visions.” It is virtually impossible, there- 
fore, to give an accurate definition of what 
may be considered to be a “mistake in de- 
termination of fact”. However, under close 
scrutiny, it is apparent that there is little 
similarity and duplication of function be- 
tween a modification and an appellate 
proceeding. 

Although the doctrine of res judicata in 
administrative law has been relaxed, it has 
not been without direction and purpose. 
Under the Longshoremen’s Act there are 
only two grounds for modification of an 
award, and cases further limit the ground 
of mistake in determination of fact by re- 
quiring that the claimant present substan- 
tial new evidence as a basis for a new 
award. As to all other matters, in the in- 
terests of the parties and the public in 
ending litigation, no review is permissible 
if the parties fail to appeal within thirty 
days after the deputy’s order is filed.” 


*See Florida’s Workmen’s Compensation Law, 
Fla. Stat. § 440.28 (1953). 

*Longshotemen’s and Harbor Workers’ Act, 33 
U.S.C.A. Sec. 921. 
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Convention Notes 


A. Frank O’KELLEY, Secretary 
Tallahassee, Florida 


Accommodations at The Greenbrier 


Although The Greenbrier is able this year to accommodate more 
persons than at any of our previous meetings, there was such a large 
and prompt demand from our members for reservations that the 
rooms were soon exhausted. There will doubtless be cancellations, 
largely during the month preceding the convention, and it is hoped 
that The Greenbrier can confirm reservations for all members and 
guests whose names are now on a waiting list. 


Accommodations at Motels 


There are in the village of White Sulphur Springs several modern 
motels with very good” facilities, and it is recommended that these 


be utilized by those who are not able to obtain reservations at The 
Greenbrier. Arrangements should be made directly with the manage- 
ment of the motel. Two of these, the Old White Motel and the 
Colonial Court Motel, are situated about two miles from The Green- 
brier, the Allstate Motel is about three miles away, and the City 
Motel and the Hart Motel are in the heart of the village. 


Persons who stay at these motels may be served meals at The 
Greenbrier at the rate of $10.00 per day per person. 


Charter Air Service 


White Sulphur Springs is not served by the scheduled airlines, 
and the nearest terminals are at Roanoke, Virginia, and Charleston, 
West Virginia. There is available, however, a charter or air-taxi 
service, usually in the daytime only. All interested persons should 
contact directly Greenbrier Airport, Inc., telephone White Sulphur 
Springs 166, or 9686, or extension 3252 on The Greenbrier Hotel 
Exchange. The available planes are understood to be four-passenger 
Howard “Executives”, three-passenger Cessna 170 “Businessliners”, a 
Lockheed twin accommodating up to seven passengers, and a Piper 
Cruiser. 








